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I ) General Description of the Seminar


The proposed seminar will be directed to students of law and the social sciences (particularly from political science, sociology, and Latin American Studies) interested in the study of Latin American law and courts.


The subject of this inter-disciplinary seminar will be a survey of the politics of judicial independence in Latin America. Combining the analytical tools and literature on the subject produced by law, political science, and history, the seminar will first analyze the recent breakdown of the independence of the judiciary in many Latin American countries (since the return to democratic rule), in order to then explore the historical, political, and social elements underlying the traditional difficulty which most countries of the region have encountered in their attempts to consolidate an independent and impartial judicial branch.


This inter-disciplinary seminar will be open to JD and graduate MLI students at the Law School, students in the MA program in Latin American Studies, Political Science and other social science graduate students, as well as advanced undergraduate students in Latin American Studies, Legal Studies, and Political Science. The seminar will be evaluated through a term research-paper. 

II) Background


Paralleling the work done in field of democratization studies in the seventies, which inaugurated the field by conducting systematic accounts of the ‘breakdown of democracies’ (Linz & Stepan, 1978), the seminar will analyze the breakdown of judicial independence in Latin America in the era of democratic transition, in order to identify patterns of collapse and resistance which will hopefully shed some light on the factors contributing to the preservation of judicial independence in fragile democracies. A comparative analysis of the collapse of judicial independence in Latin American countries is feasible due to the regrettable record of political intervention of the judiciary experienced by many states of the region over the last two decades. The idea is to focus on the loss of judicial independence of the high courts of the regular judiciary or that of constitutional courts, when they exist. 


A preliminary observation of the collapse of judicial independence in high courts and constitutional tribunals in Latin America in the post-authoritarian era suggests the existence of two different patterns of judicial independence breakdown: i) The outright destruction of the judicial independence by direct, unconstitutional intervention by the executive –this includes the cases of Peru under Fujimori (in 1992); Venezuela under Chavez (in 1999), and more recently, that of Ecuador (2004) and Paraguay (2005); or  ii) The more subtle ‘neutralization’ or ‘cooptation’ of the judiciary through ‘packing schemes’ in which the executive branch manages to take control of the majority of the high court through the manipulation of the constitutional and legal rules of appointment and discharge of high court justices –cases of this kind of include Argentina under Menem (1991); Brazil under Cardoso (1996); and the current attempt by Uribe to control the Constitutional Court of Colombia (2004-2005).


Once the patterns of judicial independence breakdown have been established, the idea is to explore structural and strategic factors potentially explaining the collapse of high court autonomy from the executive power, such as the lack of enough political fragmentation of power in the political party system, or between Congress and the presidency; lack of sufficient support to the courts by organizations of civil society, such as the organized bar, the legal academy or non governmental organizations; or lack of a sprit de corps in the judicial branch.
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