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Introduction

The use of mercenaries has been historically a constant phenomenon till almost the end of the XX century, when their activities were criminalized by the international community. Parallel to that phenomenon European States, during their colonial expansion over all continents, authorized two other forms of similar violence by non state actors: the corsairs and the colonial merchant companies, such as the East India Company or the Hudson Bay Company. 

At the threshold of the XXI century we are witnessing a similar phenomenon. Although mercenaries have not completely disappeared “private military and security companies” (PMSC), in the course of the past 20 years, have increasingly taken over the traditional activities carried out by mercenaries before
. Contrary to mercenaries, private military and security companies are transnational corporations legally registered which obtain contracts from governments, private firms, intergovernmental and non governmental organizations. In low intensity armed conflicts or post conflict situations such as Afghanistan and Iraq their employees, contracted as civilians but armed as military personnel, operate in “grey zones” as unlawful combatants without oversight or accountability, under murky legal restraints
 and often with immunity. 

The outsourcing of a number of basic functions which traditionally were carried out by national armies or police forces, known as the top-down privatization, has blurred the borderlines between the public services of the State and the private commercial sector.  The activities of humanitarian non-profitable organizations and those of military and security transnational companies working for pecuniary gain
 are also being blurred. Private military and security companies often provide security and protection to humanitarian non governmental organizations in conflict or post-conflict areas where it has become difficult for the population to distinguish one from another. Humanitarian assistance risks becoming associated with an intervening armed force represented by private military and security guards. Furthermore, these transnational companies do not hesitate to present themselves as peace organizations and utilize the aims of humanitarian non profit organizations to advertise their activities. In this regard, it is worth noting that the new South African legislation aims at avoiding situations where unscrupulous humanitarian organizations may be involved in fueling a conflict under the guise of “rendering humanitarian assistance”
. 

Private military and security companies fill the vacuum mainly left in three types of unstable situations: (i) in zones of low-intensity armed conflict (the new asymmetrical wars) where the armies are not fully deployed or in post conflict situations with a high level of insecurity; (ii) in armed conflicts when international organizations do not intervene; and (iii) in troubled areas in developing countries where there is no presence of the State and extractive transnational corporations operate.
 

Under the emergent system of international criminal law the individual is a subject of the law. Mercenary like terrorism has become an international crime
. If at the international and regional level there are specific provisions regarding mercenarism and a definition of what is a mercenary, there is no definition of, or references to these new non-state actors which are the private military/security companies. As it has been pointed out by one academic expert “A multiplicity of indirect international legal instruments coexists with a scarcity of specific ones”
.

It is interesting to note that in the resolution
 creating the the Working Group on the Use of Mercenaries, the UN Commission on Human Rights is “convinced that notwithstanding the way in which mercenaries or mercenary-related activities are used or the form they take to acquire some semblance of legitimacy, they are a threat to peace, security and the self-determination of peoples and an obstacle to the enjoyment of human rights by peoples”. The Commission requests the Working Group to take into consideration the fact that mercenary activities continue in many parts of the world and are taking on new forms, manifestations and modalities. In this regard, “it requests its members to pay particular attention to the impact of the activities of private companies offering military assistance, consultancy and security services on the international market on the enjoyment of human rights by everyone and every people (…)”
More concretely, the Commission requests the Working Group, among other things, to:
· Elaborate and present concrete proposals on possible new standards, general guidelines or basic principles encouraging the further protection of human rights, in particular the right of peoples to self-determination, while facing current and emergent threats posed by mercenaries or mercenary-related activities; 
· Monitor mercenaries and mercenary-related activities in all their forms and manifestations in different parts of the world;
· Study and identify emerging issues, manifestations and trends regarding mercenaries or mercenary-related activities and their impact on human rights, particularly on the right of peoples to self-determination;
· Monitor and study the effects of the activities of private companies offering military assistance, consultancy and security services on the international market on the enjoyment of human rights, particularly the right of peoples to self-determination, and to prepare draft international basic principles that encourage respect for human rights on the part of those companies in their activities.

In order to comply with its mandate, the Working Group must seek opinions and contributions from Governments and intergovernmental and non-governmental organizations on questions relating to its mandate and submit an annual report to both the Human Rights Council and the General Assembly.

Furthermore, the Working Group has been entrusted to continue the work already carried out by the previous mandate holders on the strengthening of the international legal framework for the prevention and sanction of mercenaries and mercenary-related activities. In this regards, it must be noted that the International Convention against the recruitment, use, financing and training of mercenaries was adopted in 1989, after ten years of negotiations, and that it only entered into force in 2001. Contrary to the main international human rights instruments, the Convention has not established a monitoring mechanism. The Working Group, as the only monitoring body responsible for issues related with mercenarism within the UN system, endeavors within its limited possibilities to fill this vacuum in the monitoring, promotion and follow up with the aim to arrive at the universal accession of the Convention. Only 30 States are so far parties to the Convention. 

Mercenary activities in international law  

Customary law and the United Nations
Legal measures to fight mercenary activities find its source in laws adopted at the end of the XIX century regarding the obligation to respect neutrality which were codified in The Hague Convention (N° V) of 1908  concerning the rights and duties of neutral powers and persons in land warfare. From the outset under international law, mercenaries and related mercenary activities have been closely linked to the concept of aggression and the principle of no intervention. The principle of neutrality applies to both international and internal armed conflicts. In this regards, a number of obligations were established with the adoption of the Convention Concerning the Duties and Rights of States in the Event of Civil Strife in 1928. 
With the creation of the United Nations in 1948, the attitude of the international community towards mercenaries and mercenary related activities changed mainly due to the recognition of the people’s right to self determination. Indeed, one of the main purposes of the UN Charter is: To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace. This principle was reaffirmed by the United Nations Declaration on the Granting Independence to Colonial Countries and Peoples
 which states that “All peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development” (...) and that “All armed action or repressive measures of all kinds directed against dependent peoples shall cease in order to enable them to exercise peacefully and freely their right to complete independence, and the integrity of their national territory shall be respected”. In addition, the Declaration also stipulates that attempts against the national unity and the territorial integrity of a country are incompatible with the purposes and principles of the UN Charter. 
The concept of collective security enshrined in the UN Charter is based on the principle that each of its Members, as sovereign State, has the control of a given territory and the monopoly of the use of force and that the legal responsibility for the use of force, internally (by the police), or externally to defend its territory militarily (by the army) rests with the State
. The arrangement to which citizens have reached that in order to obtain a permanent security and live in peace the use of force has to be used uniquely by the State is the basis for the legitimacy and authority of the States. This idea has been developed at the beginning of the XXth century by the German sociologist Max Weber
.  
In international human rights law, the people’s right to self determination is enshrined in article 1 common to the two International Covenants on Human Rights of 1966: the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights. This article stipulates that by virtue of the right that all peoples have to self-determination “they freely determine their political status and freely pursue their economic, social and cultural development”. Furthermore, that same article states that, “ All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence”.

The General Assembly will reaffirm this approach in 1970 by adopting the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations. In accordance with the Declaration “Every State has the duty to refrain from organizing or encouraging the organization of irregular forces or armed bands, including mercenaries, for incursion into the territory of another State”
. Likewise, by its resolution 3314 (XXIX) on the Definition of Aggression of 1974, the General Assembly stipulates that the sending by or on behalf of a State of mercenaries is considered as an act of aggression.

It is within this context that a number of international jurists consider the USA war of 2003 in Iraq as an act of aggression and a breach of international law. The United States of America by invading, occupying and taking control over the resources of a sovereign state (Iraq) has violated international law (The Hague and the Geneva Conventions)
. 
More specifically, the United Nations started to deal with mercenary activities during the involvement in the Congo of a UN Peace Keeping Operation in 1961
, and a few years later in relation with the threat against the newly independent African States, particularly from former Portuguese colonies, which constituted the foreign forces
. In 1968, in the context of the liberation process to end colonialism the General Assembly would declare that “the practice of using mercenaries against national liberation movement and sovereign States constitutes a criminal act and that the mercenaries themselves are criminals, and calls upon the Governments of all countries to enact legislation declaring the recruitment, financing and training of mercenaries in their territories, and the transit of mercenaries through their territories, to be punishable offences, and prohibiting their nationals from serving as mercenaries”
.

In 1973, the General Assembly proclaimed the basic principles of the legal status of the combatants struggling against colonial and alien domination and racist regimes among which is the “use of mercenaries by colonial and racist regimes against the national liberation movements struggling for their freedom and independence from the yoke of colonialism and alien domination is considered to be a criminal act and the mercenaries should accordingly be punished as criminals”
.  

The United Nations adopted a political approach in the context of the right to war (jus ad bellum) declaring that the mercenaries who fought against the liberation movements were not combatants but criminals. The definition of a mercenary in international law is largely based on the motivation of the individual when the most important question should be his (her) presence as a combatant and not the motivation of the individual be it for ideological or pecuniary reasons. When the intervention be it real or perceived as real the matter falls under the concept of the right to war (jus ad bellum) in the cases which fall under international humanitarian law aiming at protecting civilians and individuals engaged as combatants it is the right in war (jus in bello).

The International Court of Justice: Nicaragua versus United States of America

Within this perspective of the right to war (jus ad bellum) and in accordance with international customary law, the use of mercenaries (or private militia, vigilantes, paramilitaries, self-defense forces, etc) violates international norms, such as the prohibition of the incursion of armed groups sent by one State into the territory of another State, national sovereignty, political independence and the principle of no intervention. In this regard, the case brought by Nicaragua against the United States of America before the International Court of Justice for its support and aid to armed opposition (the Contra) of the sovereign government and for mining the ports of Nicaragua in violation of international law is one of the most notable examples.    
The destruction of the Nicaraguan infrastructure (bridges, damps, health and educational centers, electricity transmission towers, etc…) as direct consequence of the civil war in Nicaragua was estimated at approximately $17 000 millions and some 38 000 victims. On 27 June 1986, the International Court expressed an opinion in favor of Nicaragua. The United States refused to comply with this decision arguing that the Court did not have jurisdiction. Shortly after the Court had expressed its decision, the United States withdrew its declaration accepting the obligatory jurisdiction of the International Court of Justice. The United States had accepted the decision of the Court as binding with the exception that it would not hear cases based on multilateral treaty obligations unless the United States specially agreed to jurisdiction. The Court accepted this exception and refused to take the Nicaraguan claims based on the United Nations Charter or the Organization of States Charter. The Court decided the case Nicaragua versus United States on the basis of customary international law obligations by a majority of 11 to 4.   

Among other things, the Court stated that the United States had acted against Nicaragua violating the principle of no intervention: the United States “was in breach of its obligations under customary international law not to use force against another State”; “not to intervene in its affairs”. The United States had violated the sovereignty of Nicaragua and interrupted peaceful maritime commerce. Furthermore, the United States by elaborating and disseminating among the Contra guerrillas a manual on “Psychological Operations in Guerilla Warfare” had encouraged human rights violations and acts contrary to the principles of international humanitarian law. The Court had not, however, found any base to conclude that any of the acts which had been committed were imputable to the United States government. 

After six vetoes between 1982 and 1986 in the UN Security Council of a number of resolutions concerning the situation in Nicaragua, on 3 November 1986, the UN General Assembly adopted a resolution
 aiming at bringing pressure to bear on the United States government to pay the imposed fine. Only the United States together with Israel and El Salvador voted against the resolution. 
The Additional Protocols of 1977 to the Geneva Conventions

During the decolonization period, particularly in Africa, the international community was faced with the widespread use of mercenaries by the European powers which were losing their colonies in that continent. These situations were brought to the international attention raising the awareness of the international community to this problem which lead to the introduction of the definition of mercenaries into international instruments.  

The first of such instruments is Protocol I Additional to the Geneva Conventions of 1949 (relating to the protection of victims of international armed conflicts), which was adopted on 8 June 1977 by the Diplomatic Conference on the Reaffirmation and the International Humanitarian Development Applicable to Armed Conflicts. Additional Protocol II, which deals with the protection of the victims in non international armed conflicts, does not make any mention to mercenaries.

The definition contained in Article 47 of Additional Protocol I denies, in its first paragraph, mercenaries the statute to be considered combatants or war prisoners: “A mercenary shall not have the right to be a combatant or a prisoner of or war” 

Paragraph two of Article 47 states the criteria or requirements in the definition to be considered a mercenary. Motivation, the desire for private gain is one of the determining criteria in the definition of a mercenary: “is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is promised, by or on behalf of a Party to the conflict, material compensation substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of that Party”. The individual must also “take a direct part in the hostilities”.

The criteria of this paragraph exclude other type of combatants who are motivated by other reasons such as ideological, religious or moral. An additional difficulty to apply this element of the definition relates to the compensation given to the individual for taking part in the conflict which must be substantially more than the one given to the regular soldier of a similar rank and function.  Most if not all private contractors or security guards employed by military and security transnational companies would fulfill this requirement.

In addition, to fulfill the criteria of the definition in order to be considered a mercenary it is necessary that the individual: “is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict”.  The individual will cease to be a mercenary from the moment he is integrated in the armed forces of one of the parties to the conflict or is given the statute of residency in the territory controlled by one of the parties to the conflict. It seems that it is not so difficult to avoid to be considered a mercenary. This could be easily done by the United States government, particularly for United States nationals working in Iraq as private contractors/security guards. One could raise the question why this has not been done since the subordination of private military and security personnel to the military hierarchy would have assisted and improved the coordination of the US forces in Iraq and avoid the atomization of having a number of armed groups operating in the zone of conflict.  
Furthermore, the person must “in fact, take a direct part in hostilities”. This element of the criteria excludes individuals who fulfill functions of technicians, consultants, trainers, but also maintenance employees, cooks, etc.
Finally, the security guards employed by private military and security companies could avoid being considered mercenaries if they are “sent by a State which is not a Party to the conflict on official duty as a member of its armed forces”.
In order to fulfill the definition as to who is or not a mercenary, the six elements of the criteria must be cumulative. The Protocol regulates specific situations regarding the possible involvement of mercenaries in an international armed conflict: it does not legislate on mercenaries themselves or on mercenary related activities.  
As indicated before, Additional Protocol I of 1977 to the Geneva Conventions of 1949 is only applied in relation to international armed conflicts. 

The question of mercenaries and mercenary related activities has been widely discussed in the United Nations not only in relation to international armed conflicts but also with regard to the use of mercenaries by the European powers against national liberation movements of peoples struggling for the exercise of their right of self-determination during the process of decolonization or in heir attempts to destabilize and overthrow newly created states particularly in Africa
. As indicated in previous paragraphs, the United Nations was seized with the question of the use of mercenaries by the Contra guerrilla against the government of Nicaragua
. 
	OUA Convention for the Elimination of Mercenarism in Africa of 1977

In July 1977, the African States adopted in Libreville the OUA Convention for the Elimination of Mercenarism in Africa. This Convention integrates the six criteria of the definition of a mercenary containd in Article 47 of Additional Protocol I, which had been adopted in Geneva only a few weeks before. 

In addition, and contrary to the International Convention approved in the United Nations in 1989, the OUA Convention also clearly states the crimes of mercenarism which may be committed by: (a) an individual, group or association, representative of a State and the State itself; with the aim of: (b) opposing by armed violence a process of self-determination stability or the territorial integrity of another State; and the types of acts: (c) shelters, organizes, finances, assists, equips, trains, promotes, supports or in any manner employs bands of mercenaries;  enlists, enrolls or tries to enroll in the said bands; allows such activities to be carried out in any territory under its jurisdiction or in any place under its control or affords facilities for transit, transport or other operations of the above mentioned forces.

The OUA Convention also states that any person, natural or juridical who commits the crime of mercenarism as defined in the Convention also “commits an offence considered as a crime against peace and security in Africa and shall be punished as such”.
Furthermore, the OUA Convention defines very clearly in its article 6 the States obligations
. The contracting parties shall: (a) Prevent its nationals or foreigners on its territory from engaging in any acts of mercenarism; (b) Prevent entry into or passage through its territory of any mercenary or any equipment destined for mercenary use;  (c) Prohibit on its territory any activities by persons or organizations who use mercenaries against any African State member of the Organization of African Unity or the people of Africa in their struggle for liberation;  (d) Communicate to the other Member States of the Organization of African Unity 
either directly or through the Secretariat of the OAU any information related to the activities of mercenaries as soon as it comes to its knowledge;  (e) Forbid on its territory the recruitment, training, financing and equipment of  mercenaries and any other form of activities likely to promote mercenarism; (f) Take all the necessary legislative and other measures to ensure the immediate entry into force of this Convention.
The Convention, however, only criminalizes the “unlawful” use of mercenaries according to the terms of the convention, i.e. when they oppose by armed violence a process of self-determination stability or the territorial integrity of an African State. But not, as was the case of the dictator Mobutu Sese Seko, among other African leaders, to use mercenaries as he did utilize in the 1990’s against the rebels supported by the Rwandese government who finally defeated him. Neither does the Convention deals with human rights violations or breaches to international humanitarian law even in cases where abuses and violations might be committed by “lawful” mercenaries employed by the African States to defend themselves against unlawful rebels or dissidents. The Convention, contrary to the 1989 International Convention, does not foresee a universal jurisdiction. It limits itself to the countries of the African continent.  
As of November 2007, twenty-seven out of the 53 African States were parties to the OUA Convention.


The International Convention against the Recruitment, Use, Financing and Training of Mercenaries of 1989 

In 1979, the United Nations established an Ad Hoc Committee entrusted with the elaboration of an international instrument relating to the recruitment, use, financing and training of mercenaries. The Convention was finally adopted in 1989 and it entered into force twelve years later, on 29 October 2001, after the twentieth instrument of ratification had been deposited with the UN Secretary-General.

As of December 2007 the following 30 States were parties to the Convention: Azerbaijan, Barbados, Belarus, Belgium, Cameroon, Costa Rica, Croatia, Cuba, Cyprus, Georgia, Guinea, Italy, Liberia, Libyan Arab Jamahiriya, Maldives, Mali, Mauritania, Republic of Moldova, New Zealand, Peru, Qatar, Saudi Arabia, Senegal, Seychelles, Suriname, Togo, Turkmenistan, Ukraine, Uruguay and Uzbekistan
. 
As it can be noted, none of the five Permanent Members of the UN Security Council is a party to the Convention. Furthermore, many of the States where private military and security companies are active, in addition of the United Kingdom and the United States of America, such as Canada, Colombia, Denmark, El Salvador, Israel or South Africa have not ratified the Convention either.

The definition of a mercenary is contained in paragraph one of Article 1 of the Convention. It applies to international and internal armed conflicts. The definition is also applicable in other situations where there exists a situation of a concerted act of violence aimed at “overthrowing a government or otherwise undermining the constitutional, legal, economic or financial order or the valuable natural resources of a State” 
Paragraph one of Article 1 of the Convention (see annex 1), reproduces the criteria of the definition of a mercenary of Article 47 of Additional Protocol I with the exception of the element “does, in fact, take a direct part in the hostilities”. The direct participation in the hostilities reappears, however, in Article 3 of the Convention. The fact of adopting almost textually, with the exception of one element, the concurrent elements of the definition of Article 47 of Additional Protocol I, creates a number of problems in combating mercenary activities. It is almost practically impossible to apply to an individual who is conducting mercenary activities the cumulative elements of the definition. In addition, States will always have the right to incorporate foreign combatants to their armed forces as well as utilize the services of foreign advisers, consultants and technicians who do not need to be incorporated to their armed forces. By underscoring the aspects of foreigners who fight to obtain a personal gain and ignore other aspects of foreign participation in international and internal armed conflicts, the UN Convention deals with one of the symptoms of the phenomenon but not with its causes
.

Similarly to Article 47 of Additional Protocol I, the second paragraph of Article 1 of the Convention relates to the intention or the motivation of the individual who carries out mercenary activities in order to obtain a personal gain.
Also similarly to Article 47 of Additional Protocol I, the criteria of this paragraph leaves outside autochthonous combatants for in order to be considered a mercenary the individual must be “neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict. The definition leaves outside its scope any person motivated for other reason than his personal gain. However, determining the motivation of a combatant is extremely difficult. In the individual motivation of a person are mixed rational as well as irrational elements difficult to separate. With the exception of some concrete situations, such as the International Brigades who in 1936-39 came to Spain to fight against fascism for ideological reason, most individual decide to go to a zone of armed conflict or post conflict for a series of motives, among which adventure, personal gain, the need to obtain money because of their precarious economic situation, the willingness to practice the military training they have acquired etc. Furthermore, it is extremely difficult to establish to which category belong “unlawful combatants” who commit terrorist acts. Another difficulty is to establish the material compensation, which should be substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of a given party.     

Contrary to Article 47 of Additional Protocol I, the Convention:
· Establishes mercenary acts as international offences (Article three);

· Establishes the recruitment, use, financing and training of mercenaries as international offences (Article two);

· Establishes as an offence to be accomplice of a person who commits or attempts to commit a mercenary activity (Article four).

The Convention stipulates a number of State obligations:
· They shall note recruit, use, finance or train mercenaries and shall prohibit such activities and more specifically for the purpose of opposing the legitimate exercise of the inalienable right of peoples to self-determination (Article 5);

· They shall take all practicable measures to prevent preparations in their respective territories for the commission of those offences within or outside their territories, including the prohibition of illegal activities of persons, groups and organizations that encourage, instigate, organize or engage in the perpetration of such offences (Article 6). This clause could be interpreted as an obligation for the States to regulate and adopt all necessary measures in order to prevent that private military and security companies carry out their activities when these activities are somewhat related to mercenary activities; 
· They shall make the offences set forth in the present Convention punishable by appropriate penalties which take into account the grave nature of those offences (paragraph 3 of Article 5);

· They shall take all necessary measures in order to establish its jurisdiction over any of the offences contemplated in the Convention (in its territory or committed by any of its nationals) as well as to initiate a criminal action or an extradition (universal jurisdiction) (Articles 9-10).

Contrary to other international human rights instruments, the Convention has not established a monitoring organ of control.

The activities and the services provided by military and security transnational companies fall outside the scope of the Convention, with the exception of clear situations of armed conflict in which they would participate directly in hostilities or in concerted acts of violence aiming at undermining the constitutional order of a State, its territorial integrity or threatening the inalienable right of peoples to self-determination. The efficacy of the Convention is, thus, reduced in cases of human rights violations associated with this phenomenon.

The differences between Article 47 of Additional Protocol I and the Convention emanate from their different nature:

The Protocol is part of the international humanitarian law, and more precisely, of the jus in bello (the right in war). It aims at protecting the human being even in the most extreme situations, but distinguishing those who have a right to international protection and those who are excluded. Neither the spy (with some exceptions contained in Article 46) nor the mercenary are considered as combatants or prisoners of war. On the other hand, the International Convention seeks to establish, under the jus ad bellum (the right to war), the responsibility of States through legal norms aiming at preventing and sanctioning the individual mercenary as well as the persons responsible of mercenarism or mercenary-related activities.

The Protocol does not oblige to sanction. It simply refuses to consider a mercenary either as a combatant or a prisoner of war. The International Convention obliges States to sanction mercenary-related activities (Article 2, the person recruiting..) as well as the mercenary who carries out such activities, even though only when the individual “participates directly in hostilities or in a concerted act of violence” (Article 3). 

The Protocol only deals with international armed conflicts, neither does it regulate or is interested  in mercenaries or mercenary-related activities being deployed outside an international armed conflict, such as terrorist acts, committed in time of peace which undermine the constitutional order or the territorial integrity of a State. The International Convention deals with the protection of human rights, the stability of governments, the territorial integrity of States and is interested in any armed conflict be it internal or international. 

The fact that it is a government which recruits, contracts or finances mercenaries, or outsources some of its military functions to a private military or security company which in turn may contract “private security guards”, for whatever objective it wishes to attain does not change the illegitimacy of the act. In accordance with international and constitutional law and by virtue of States’ sovereignty and the monopoly of the use of force which is intrinsically related, security, public order and defense are assigned to the military and police forces
.   

One of the main criticisms made to the Convention is the lack of political will of the Member States themselves which has been translated by the long process that took to the Convention to be elaborated till it came into force which spans from 1979 to 2001 and its low level of ratification. This would be due partly to the fact that States, from developing as well as developed countries, do not wish either to delegate control over their own security or to see being brought at the international level activities intended to circumvent national and international rules
. 

In addition, the globalization of the economy has introduced in the new mentalities the logic that everything can be privatized and that the market regulates itself and solves all problems. Such a way of thinking has influenced a number of governments to outsource military and security functions which were not long ago elements of the monopoly of the use of force. 

Reasons given by governments not to ratify the Convention go from the allegations that the individual motivation to make profit is almost impossible to prove legally to the fact that the Convention does not cover corporations and it does not allow to distinguish between legitimate and illegitimate activities of private military and security companies. Other criticisms to the Convention point out at that: is based on the nationality of the individual; lack of clarity regarding the criminalization and extradition procedures; lack of enforcement mechanisms and monitoring procedures. However, the main reason is in fact the little interest shown by Member States to regulate a growing and expanding industry.

To the shortcomings and loopholes of international law with regard to mercenary activities and activities carried out by military and security transnational companies one has to add the fact that very few countries foresee in their domestic legislations provisions to deal with this phenomenon.  
National legislations

Not many are the countries which have adopted domestic legislation in their Criminal Codes or Military Justice with regard to mercenaries and the related activities of those who finance, recruit, train and use them. In most cases the offence of mercenarism does not exist. The same does occur with regulating the activities of private military and security companies, the new phenomenon which has been amplified by the privatization or outsourcing of a number of military functions which not far ago were still considered as inherently governmental and as a fundamental element of the monopoly of force and therefore of the sovereignty of the State. This section deals with countries where measures have been adopted in order to control or regulate to a certain extent these activities or to fight the new modalities of the phenomenon. 

Belgium and Italy, both States parties to the Convention, have adopted relevant domestic legislation. Other countries, such as France and South Africa though they have not ratified the Convention have, nonetheless, adopted national legislation to fight mercenarism due to a certain extent to their experiences in the past. National measures from other countries closely related to mercenary related activities have also been included in this section, in particular the Swiss example, a country with a long historical background in this type of activities.

In a the United Kingdom and the United States of America studies have been conducted with regard to the export of military and security services. In Afghanistan, Iraq and Sierra Leone consideration has been given to the adoption of measures regulating at the domestic level the import of military and security services. Iraq, in particular, is analyzed within the context of measures providing immunity to private military and security companies. Other examples of domestic legislations are given in annex 2. 

Belgium 
In April 2003, Belgium promulgated a law which replaces that of 1979 whereby it had introduced in its domestic legislation the provisions of the International Convention to which Belgium is a party. The most important changes relate to Article 1 dealing with services in a foreign army or foreign force in the territory of a foreign State.  The new clause states that, with the exception of the military technical assistance which a State may provide to another foreign State and without prejudice of the international obligations of a State or its participation in international law enforcement operations decided by organizations of public law to which Belgium is a party, the recruitment and any other acts susceptible to induce or facilitate the recruitment of persons which would benefit a foreign army or a foreign force in the territory of a foreign State will be sanctioned with 3 months to 2 years imprisonment. 

Article 2 of the same law has been amended as follows: for those cases foreseen in accordance with the royal decree after deliberation in the Council of Ministers, the contracting, the departure or the transit of persons to serve in a foreign army or a foreign force in the territory of a foreign State, will be sanctioned with 3 months up to 2 years of imprisonment. 


France

France which is not a party to the International Convention, introduced in 2003 in its Penal Code a new chapter entitled “Participation in the mercenary activity” that foresees, in accordance with the definition of the Convention, sanctions up to 5 years of imprisonment or a fine of 75 000 Euros for those persons identified as mercenaries. It foresees penal responsibility and more severe sanctions of up to 7 years of imprisonment or a fine of 100 000 Euros for persons committing offences related with the organization of mercenary activities. It is interesting to note that this clause may be interpreted as a preventive measure for dealing with undercover and illegal activities of private military companies. A procedure to deal with when the offence is committed abroad is also included. The new measures are applicable to international as well as internal armed conflicts and to concerted act of violence aimed at committing a coup d’Etat. With regard to the motivation the individual may be motivated to take part in the hostilities essentially by the desire for private gain or by material compensation substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of that party.

Italy

On 10 October 2007, the Italian Minister of Defense reiterated before the Defense Committee of the Italian Senate “the refusal of mercenaries under any form, even implicitly or partially”. Following the ratification in 1995 of the International Convention, Italy introduced a number of new articles in its Penal Code as well as a special procedure to prosecute relevant crimes committed abroad.
In particular, Article 3, para.1, envisages the detention penalty from two up to seven years (if this crime does not fall under the case of a more serious crime) for the person who fights in an armed conflict, in a territory controlled by a foreign State, in which s/he does not reside and of which s/he does not have the relating citizenship – while neither being a member of the Forces of one of the Parties involved in the conflict nor sent as a member within an official mission by a Third State -, against payment or any other utility. This provision is completed by the second paragraph of the above Article, which envisages the detention penalty from three to eight years for anyone who, against payment, other utility or by accepting the promise to gain somehow, participates in a violent action aimed at changing the constitutional order or at violating the territorial integrity of a foreign State, of which s/he is not a citizen or in which s/he does not reside,  while neither being a member of the Forces of that State - where the case under reference occurs -, nor being sent on mission by a Third State.

Article 4 sets forth the detention penalty from four to fourteen years (if this crime does not fall under the case of a more serious crime) for anyone who uses, finances, or trains persons with the aim of instigating them to commit one of the crimes envisaged under Article 3.

Article 7 introduces an important aggravating circumstance for the crimes envisaged under Articles 244 and 288 of the Penal Code, as follows: 
i. By Art. 244, it is set forth the crime of those hostile acts against a foreign State exposing the Italian State to the risk of war. Accordingly, whoever recruits personnel in such a way to expose the Italian State to the risk of war is punished with the detention penalty from six to eighteen years. If those hostile acts undermine the relationship with a foreign Government or expose the Italian State, including its citizens, to the risk of counter-actions, the detention penalty will range between three and twelve years. If this situation brings to the breach of the diplomatic relationship, or if retaliation occurs, the detention penalty will range between five and fifteen years. 

ii. Pursuant to Article 288 of the Penal Code, the detention penalty is increased for whoever recruits citizens, within the State borders, so that they can work under the foreign Forces. In the latter case, the detention penalty will range between four and fifteen years (the detention penalty might be further increased if the persons recruited, are military people on military service).

As to the crimes committed abroad, Article 6 envisages the detention penalty under the Italian legislative framework for the citizen who commits abroad the crimes mentioned under the above Articles 3 and 4 (unless the extradition is granted or accepted) and for the foreigner who commits the same crimes, if s/he is on the State’s territory and the extradition is not granted or accepted.
However, the Italian authorities are aware that the above provisions refer to cases more responding to the past conflicts. It seems that these provisions do not take into account the evolution and the latest development in the international scenario. Nowadays, we face multi-faceted forms of military services, including security ones, carried out by the private sectors. This is a wide and well-extended phenomenon, characterized by completely brand new elements, about which a further reflection is needed to consider the opportunity to introduce a specific normative framework.  
South Africa
Following the dismantling of the military and secret services of the apartheid regime, many South African military and police officers left the country and became mercenaries or established private military and security companies such as Executive Outcomes, which has been in operation for a number of years. In 1988, South Africa adopted legislation to control mercenary activities. South Africa is presently elaborating additional legislation to better control those mercenary activities.  
The Regulation of Foreign Military Assistance Act (RFMAA) of 1998 prohibits mercenarism, making it an offence for South Africans to recruit, use or train persons for, or finance or engage in mercenary activity, which is defined as the ‘direct participation as a combatant in armed conflict for private gain’.
 Furthermore, the RFMAA seeks to regulate the provision of ‘foreign military assistance’ to a party involved in an armed conflict. This is defined as the provision of advice and training, personnel, financial, logistical, intelligence, and operational support; personnel recruitment; medical or paramedical services; or procurement of equipment.
 The RFMAA establishes a two-stage process in which nationals, permanent residents or firms first need to seek authorization to enter into negotiations to the offer of such provision; this is done through the National Conventional Arms Control Committee (NCACC). The second stage is the seeking of approval of a contract or agreement to render the military assistance. However, the enforcement of the RFMAA has resulted in few prosecutions. There is concern over definitional aspects, the lack of an effective monitoring mechanism, and the RFMAA’s exclusion of humanitarian assistance from requiring NCACC’s authorization and approval, which has reportedly resulted in South African firms bypassing the law.

The RFMA had a number of shortcomings, such as the vague definitions’ provision, which led to its ineffectiveness. In particular it failed in securing convictions save for plea-bargains, as in the case involving Mark Thatcher, allegedly implicated in the attempted coup d’Etat in Equatorial Guinea of 2004
. Following this, in 2005 a new law was elaborated. The Prohibition of Mercenary Activity and Prohibition and Regulation of Certain Activities in Country of Armed Conflict Bill, inter alia, introduces a wider definition of military activities, including humanitarian assistance, ultimately requiring specific authorization from the NCACC and be subject to the South African executive. The Bill provides for the application for authorization procedure, to be adhered to by persons falling under the following three categories for persons wishing to: (a) provide certain assistance or render services in area of armed conflict; (b) enlist in foreign armed forces; and (c), render humanitarian assistance in an area of armed conflict. The application for authorization must be submitted to the National Conventional Arms Control Committee (Committee), which is established in terms of the National Conventional Arms Control Act No. 41 of 2002. The authorization process must be granted before any of the following takes place: (i) negotiating or offering assistance, including rendering service, to an armed conflict or regulated country; (ii) providing any assistance or rendering any service to a party to an armed conflict or regulated area; (iii) recruiting, using training, supporting or financing a person to provide or render any service to a party to an armed conflict or regulated area; and (iv) performing any other act that has the result of furthering the military interests of a party to an armed conflict or in a regulated country. 
The Bill also enables extraterritorial application to non-South African nationals who have provided security or other support services in a designated area of armed conflict. The Bill makes a specific exemption for acts “committed during a struggle waged by peoples in the exercise or furtherance of their legitimate right” to national liberation, self-determination, independence against colonialism or “resistance against occupation, aggression or domination by alien or foreign forces”.
 In 2006, the South African Parliament approved the new Bill. Once it has received the Presidential assent it will come into force by Proclamation in the Gazette, and will replace the Regulation of Foreign Military Assistance Act. 

Switzerland 
The Penal Code prohibits Swiss nationals from joining a force that is designed to fight abroad. The sole exception is the Vatican Swiss Guard. Between 1994 and 2000, 17 persons were sentenced for having served in foreign armed forces (i.e. the Foreign Legion). Swiss legislation does not deal explicitly with mercenaries. However, Article 94 of the Swiss Military Penal Code prohibits, except in the case of double nationality, the entry of Swiss citizens into foreign military service without approval by the Federal Council and the recruitment of Swiss citizens for foreign military service. Article 90 of the same Military Penal Code prohibits the entry of Swiss citizens into adversary armed forces or the participation in hostilities against Switzerland, except if being forced to do so. Some of the Swiss cantons have regulated the use of private security companies operating in Switzerland. Currently, the Federal Administration would be drafting national model legislation.  

The Government has informed the United Nations
 that, while guaranteeing public order was the responsibility of the State, under Swiss law, privatization was possible for marginal sectors of police security activities; criteria were applied to determine whether a function could be assigned to the private sector. The Government was not planning to privatize army functions, although private companies could be engaged for logistical support and other services not linked to the use of force and subject to adequate surveillance by the authorities. It further pointed out the measures taken to harmonize regulations concerning the activities of private security companies in all cantons; the Conférence des commandants des polices cantonales de Suisse was starting to elaborate measures in this area. The Federal Council had also asked the Federal Department of Justice and Police to examine the possibility of setting minimum standards for private security companies and to examine issues of authorization and registration. One interdepartmental working group was examining a regulation for the federal authorities on minimum standards, and was preparing an Ordinance on the criteria by which the Swiss Confederation engaged private security companies. A second interdepartmental working group was assessing a registration requirement for private security companies that might use Switzerland as a base for operations abroad in conflict or problematic zones. Following its study, the interdepartmental working group would examine the issue of requiring those companies to obtain an authorization or license.
The Swiss Government in cooperation with the International Committee of the Red Cross is conducting a Swiss Initiative to promote respect for international humanitarian law and human rights law with regard to private military and security companies operating in conflict situations. The Government of Switzerland has held workshops in January and November 2006. The Swiss Initiative has three objectives: (a) to contribute to the intergovernmental discussion on the issues raised by the use of private military and private security companies; (b) to reaffirm and clarify the existing obligations of States and other actors under international law, in particular under international humanitarian law and human rights law; and (c) to study and develop good practices, regulatory models and other appropriate measures at the national and possibly regional or international levels, to assist States in respecting and ensuring respect for international humanitarian and human rights law. 
Regulation 
Afghanistan
The Government is deploying efforts to establish legislation to regulate and monitor PMSCs operating in the country. Early versions of the draft PMSC law were reportedly rejected twice by the Ministry of Justice and Supreme Court for being in conflict with the Afghan Constitution (2004), which grants the monopoly of the use of force to the State only, as well as in conflict with the Police Law (of 22 September 2005), which lists the duties and obligations of the police to include ensuring and maintaining public order and security.
 There have also been other concerns registered over particular aspects of the envisioned legislation, regulation or decree.
 In the meanwhile, temporary regulations on PMSC have been initiated, including a Monitoring and Evaluation Commission of Private Security Companies, to which PMSCs have been requested to submit information. A list of some thirteen items would have been sent to PMSCs in March 2007 to include relevant registrations with authorities including the Ministry of Interior, company formation and background, details of local and expatriate staff, information on trainings (program, location), insurance details, information on weapons used (numbers, serial number, ammunition), source of weapons, location of office(s), location of guard posts, vehicle registration documents and communication licenses.
 
Sierra Leone
The Parliament enacted the National Security and Central Intelligence Act in 2002, which includes a section on the ‘Control and licensing of private security companies’.
 Such entities are identified as ‘a company providing security services, including armed escort services, to persons, homes, businesses or institutions, whether public or private’. And ‘security services’ is defined as ‘such services connected with the security of the State as the [National Security] Council may determine’.
 The National Security and Intelligence Act establishes the Office of National Security (ONS), the governmental agency which grants licenses to companies, with the decision involving assessments of profiles of promoters and personnel at all levels, as well as financial resources, and acquisition of equipment, arms and ammunition ‘to be used in the business of the operations of the companies’. However, there are no clear criteria for these assessments, and the Act is not supported by any specific regulations. No specific duties are placed on the private security companies, nor are there any specific penalties under this Act, aside from revoking of a license.

In specific legislation, the Sierra Rutile Act of 1989 (2002), states that “[i]n order to achieve an effective security regime, the Company may create and maintain a security force to provide a deterrent, defense and reaction capability to incidents”.
 Furthermore, “the Company may import such arms and ammunition that are appropriate to such a security force subject only to the prior approval of the Government and the security force may carry and use such arms and ammunition for the purpose of carrying out its functions”.
  Foreign firms are required to submit requests for employees directly to the Ministry of Labor, which then provides a pool of suitable applicants. It is, however, unclear that this regulation applies, or is applied, to local companies, who report that recruitment is done in a more informal manner.
 The Working Group notes a non-governmental report recommending the establishment of a regulatory authority and framework in Sierra Leone to be modeled on the South African system.
  This could entail a separate Security Industry Regulatory Authority, intended to exercise effective control over security providers and to ensure professionalism, transparency, and trustworthiness. It would also entail the formalization of training requirements for security guards, along a clearly defined grade structure depending on duties and responsibilities.

United Kingdom 

The Government made a first attempt in 2002 to regulate the private military and security companies which export their services abroad following the disclosure that Sandline
, a British private military firm, had exported weapons to Sierra Leone contravening a UN 
embargo. The Foreign Affairs Committee of the House of Commons apparently requested the Government to elaborate a Green Paper which outlined options for regulation of private military and security companies which operate out of the UK, its dependencies and the British Islands.
 The Green Paper listed six options, pointing out the advantages and disadvantages: 
(a) A ban on military activity abroad: this would not only be difficult to enforce but could be an interference with individual liberty and could deprive British defense exporters of legitimate business since services provided by the private military companies are often an intrinsic part of the export sales; 
(b) A ban on recruitment for military activity abroad: this could address the issue of recruitment of freelance contractors employed but would not prevent a company which had recruited personnel for one specific conflict to transfer it to another area. In addition, companies could evade such regulation by using an offshore location and advertise through the internet; 
(c) A licensing regime for military services which would require companies to obtain a license for contracts for military and security services abroad. Under such a system, companies or individuals would apply in the same way as they apply for exporting arms. This could create difficulties with enforcement, changing circumstances since the license was issued, commercial confidentiality for the companies, evasion for companies not accepting a licensing system which would move their operations offshore; 
(d) Registration and notification: by which a license would be automatically granted or withhold by the government for a specific contract (and subject to most of the challenges listed for the previous option); 
(e) A general license for PMCs/PSCs: by which the government could license the company itself or a number of activities. This could grant credibility to companies without the government knowing the operations and activities carried out by the companies; 
(f) Self-regulation: a Voluntary Code of Conduct, which would integrate respect for human rights, international humanitarian law and the laws of war, respect for sovereignty and transparency including access for monitors or government representatives. This option could lead to situations where private companies possibly contravene the interests and foreign policies of the British government. 

Regarding accountability, the Green Paper states that the liability which international humanitarian law applies to soldiers committing war crimes would also “apply to employees of PMSCs who become involved in armed conflict”, while noting that “a weak government which is dependent for its security on a PMCS may be in a poor position to hold it accountable”. Ministers subsequently commissioned a more detailed review of policy options which was completed in the summer of 2005. The UK Government is presently considering the way forward.
The British Association of Private Security Companies (BAPSC)  has criticized  the United Kingdom government for “dithering” for over five years – since the government brought in a Green Paper calling for regulation - the introduction of tighter rules which would help weed out “rogue” companies, according to the association’s director. Criticism of security firms - both American and British - has escalated following incidents such as one last September, when 17 civilians were killed by private security guards working for the US-based Blackwater company in Baghdad. The statement was delivered during the second annual conference of BAPSC. Dozens of representatives from British private security companies attended this conference which was held on 4 December 2007, at the Royal Geographical Society in Kensington. The conference was picketed by members of War on Want dressed in mercenary costumes. The British Association of Private Security Companies was formed last year in "to raise the standards of operation of its members and this emergent industry"
. 
United States of America

According to the U.S. House of Representatives' Committee on Oversight and Government Reform, “[t]he conduct of private security contractor personnel has not been subject to a clearly defined and practically effective legal regime”.
 Nonetheless, legislative and regulatory tools have been established and further legislation has been evolving during 2007.
 The Military Extraterritorial Jurisdiction Act (MEJA) of 2000 established federal jurisdiction over offences committed outside the United States by persons “employed by or accompanying” the Armed Forces as well as former members of US armed forces. While amended in 2005 to cover contractors for “any other Federal agency, or any provisional authority, to the extent such employment relates to supporting the mission of the Department of Defense overseas”, the limited scope and definitional ambiguities has led to its application in only one case against a contractor.
 The Uniform Code of Military Justice (UCMJ) of 1950 forbids any form of “cruelty” and “oppression” of prisoners. However, in the scandal of Abu Ghraib prison not only military personnel but also private contractors were implicated in torturing the prisoners. The Code was broadened on 1 January 2007 to apply to private contractors and other civilians supporting U.S. forces in declared wars and ‘contingency operations’. While this establishes jurisdiction of contractors in Iraq and Afghanistan in the US court martial system, concerns have been expressed of the consequences of trying civilians in military courts, which critics consider may become challenged on constitutional grounds. The War Crimes Act (WCA) of 1996 formulates a felony under U.S. law for anyone to commit grave breaches of the Geneva Conventions if the crime was committed by or against a U.S. national or a member of the U.S. Armed Forces. The Military Commissions Act (MCA) of 2006, redefines 'war crimes' into a series of specific chargeable offences and prohibiting eight specific types of 'grave breaches', and contains several provisions that may impact the legal accountability of private security contractors as well as the U.S. officials who hire and direct their actions.
 The Alien Tort Claims Act (ATCA) allows foreign nationals to sue non-state actors including corporations in U.S. courts for certain violations of the law of nations.
 

The Export Administration Regulations International Traffic in Arms Regulations (ITAR) in the United States provides a measure of controlling which commercial military and security services can be contracted by foreign entities. The Arms Export Control Act (AECA), implemented through International Traffic in Arms Regulations (ITAR), defines defense services and establishes registration and licensing policies and procedures that are required in order to export defense articles and services. Implementation of ITAR is conducted through the Directorate of Defense Trade Controls (DDTC) of the Department of State. There is no separate category under defense services for training provided by PMSCs, and there is no public listing of precisely which firms have been licensed to provide private military or security training, for whom they are working and for what objectives. Allegedly contrary to its regular policy, DDTC is authorizing the export of fully-automatic weapons to US private security companies operating in Afghanistan and Iraq.

The United States Department of Defense has issued instructions and directives relevant to contractors, employees and their subcontractors under the Department of Defense contracts, including third country nationals and host nation personnel, who are authorized to accompany the U.S. Armed Forces, collectively referred to as ‘contingency contractor personnel’.
 One sub-category of contingency contractor personnel, called contractors deploying with the force (CDF), is subject to special deployment, redeployment, and accountability requirements and responsibilities. Standards have been established for humane treatment of detainees and requirements for reporting violations of policies, which applies also to Department of Defense contractors supporting interrogations as well as to civilians who do not belong to the Department of Defense as a condition of permitting access to conduct intelligence interrogations, debriefings, or other questioning of persons detained by the Department of Defense.
A US Department of Defense interim rule (effective 16 June 2006) revises the Department of Defense Instruction 3020.41 to authorize contractors to use deadly force against enemy armed forces only in self-defense (71 Fed. Reg.34826). In accordance with that interim rule, private security contractors are authorized to use deadly force when protecting their client's assets and persons, consistent with their contract's mission statement. It is the combatant commander's responsibility to ensure that private security contract mission statements do not authorize performance of inherently governmental military functions, such as preemptive attacks or assaults or raids, etcetera. 
In the incident of 16 September 2007 the security guards of Blackwater shot indiscriminately and killed 17 Iraqi civilians injuring dozens of others. The Blackwater version is that the convoy was already under attack before it opened fire. However, reports issued separately by the Pentagon and the Iraqi government found Blackwater's men were unprovoked before they began shooting. Iraq is demanding the right to launch its own prosecution, a demand that has created tension between the two governments
. A report in The Times of November 2007 indicated that the F.B.I. was reaching the same conclusion as the Iraqi authorities: that the deadly September shooting spree by Blackwater security guards in Baghdad was unjustified and violated the American government’s rules for the use of deadly force
.

This massacre is one among a series of similar incidents in which these private contractors, heavily armed shoot indiscriminately against civilians the moment the feel themselves threatened and sometimes only by the sake of shooting. Blackwater has been involved in some 160 cases in which their employees shot civilians without any good reason. It appears that the F.B.I. investigators team sent to Iraq has reached the same conclusions as the Iraqi government inquiry that the shooting by Blackwater security guards was unjustified and violated USA government’s rules for the use of force.

Although it might be possible to judge the “private security guards” of Balckwater implicated in the massacre, it does not seem probable that they be condemned and sanctioned since the prosecutors would have to prove that they did not use their statements as evidence. Apparently, it is not uncommon that this type of protection be granted in official investigations of incidents related with the behavior of government officials, however, a number of democratic senators point out that never before such immunity had been granted to private contractors. The Pentagon has indicated that the US Armed Forces will increase their control over the private security guards in Iraq. Nonetheless, everyone would like to know which laws, if any, could be applied to judge private security guards employed by companies such as Blackwater.

The view of legal experts expressed in an editorial of the New York Times
 is that the USA Government has several options: (a) to prosecute the security guards under the Military Extraterritorial Jurisdiction Act, or MEJA, which extends American criminal law to contractors overseas; (b) to court-martial the guards under the Uniform Code of Military Justice, which was amended in 2006 to cover contractors accompanying the armed forces in the field; (c) to offer a plea deal — including some prison time — to any guards found to have recklessly violated deadly force rules. The guards could be more interested in this last option if the USA Government made it clear to them that it was ready to waive the immunity from Iraqi prosecution, granted three years ago to contractors under Decree N° 17. 

According to the legal experts, none of those options is ideal. MEJA applies to contractors that accompany American armed forces, while the Blackwater guards were working for the State Department. Blackwater and other contractors operated in a legal gray area. Prosecutors are investigating whether they can bring the charges under the Military Extraterritorial Jurisdiction Act. To do so, prosecutors must argue that the State Department contractors were "supporting the mission of the Department of Defense overseas". Defense attorneys are expected to argue that guarding diplomats was a purely State Department function, one independent from the Pentagon. A final decision on whether to prosecute the guards — and how many — may still be months away. But two weeks into a federal grand jury investigation, people close to the case told Associated Press that authorities had focused the number who could face charges to about three out of the dozen or more guards involved in the shooting
.

Using the military code would face the same problem and would have to contend with Supreme Court opinions from the 1950s and 1960s barring the courts-martial of civilians. However, the greatest difficulty is that for a judge to be able to decide on the applicability of any of those laws it is imperative that either the Justice Department or the Pentagon decides to prosecute. Or it seems that so far that neither of them has shown much interest. 
On 5 December 2007, the United States Department of Defense and the State Department signed a memorandum of understanding whereby they agree to jointly develop, implement and follow core standards, policies and procedures for the accountability oversight and discipline of private security companies working under government contracts in Iraq. Under the new agreement the United States Armed Forces would have more control over Blackwater and other private security contractors working in Iraq. The intent of the memorandum is for the two Departments to ensure that personnel working under contracts with other federal agencies or as subcontractors are covered by the policies and procedures developed under the memorandum. The two Departments will identify those Government agencies, organizations as well as firms which have contractual arrangements for private security and ensure, to the maximum extent possible, that these agencies and their PSCs adhere to the core procedures and process required by the memorandum. 

The memorandum comes too late and sounds more like a statement of good intentions. It does not go far enough to really control the activities of these private military and security companies, looking more like a marketing effort to redress the image of the US government in Iraq and worldwide. It does not deal either with the fundamental question of what functions are inherently governmental, should be forbidden to be contracted privately and what functions if outsourced should be regulated and how. Functions which till recently, such as defense and law enforcement, were inherently governmental have been the subject of privatization. It seems that even a House Permanent Select Committee on Intelligence noted the difficulty to define what constitutes an inherently governmental function
. 

On the very same day the memorandum was signed between the US Department of State and the Pentagon, Blackwater issued a statement saying it fully supported the agreement. The statement underlined that it “has always supported the identification of contractor standards and clear rules of accountability. Increased coordination and constant review of procedures will provide even better value to the Government”. Blackwater is also looking “forward to complying with new rules as we continue to serve the United States Government”. 

One wonders under which rules Blackwater and other private military and security companies have been working up to now for more that four years. One may also raise the question about the voluntary code of conduct companies such as Blackwater and other companies, members of the International Peace Organization Association (IPOA)
, are supposed to respect and implement in their daily work. All such incidents causing the death of civilians by the indiscriminately behavior of heavily armed “private security guards” should be examined in the context of a “deep-pocketed venture capitalist” where the real money is the fighting wars abroad contracting externally security functions
. 

Bilateral agreements and other forms which guarantee immunity

Iraq
The Iraqi Ministry of Interior (MOI), which includes a Private Security Companies Registration Directorate, has the mandate under Iraqi law, based on Coalition Provisional Authority Memorandum 17 from 2003 (CPA Memo 17), to register all PMSCs operating in Iraq.
 The licensing process consists of steps which address issues including vetting, insurance, verification of offices and personnel, and registration of weapons and vehicles. Section 9 of CPA Memo 17 prohibits PMSC employees from conducting law enforcement activities. However, section 5 of Annex A of this Memo permits PMSC employees to stop, detain, search, and disarm civilians where the employees’ safety requires it or if such functions are specified in the contract. Section 6 prohibits PMSC employees from joining Coalition or Multi-national Forces in “combat operations except in self-defense or in defense of persons as specified in [their] contracts.” Section 9 makes PMSC subject to all “applicable criminal, administrative, commercial and civil laws and regulations,” and provides that their “officers and employees may be held liable under applicable criminal and civil legal codes,” except as otherwise provided by law.
 However, due to an immunity clause, Iraqi courts do not have jurisdiction to prosecute contractors without the permission of the relevant member country of the Multi-National Forces in Iraq. 

Order 17 of 2003, signed by the Administrator of the Coalition Provisional Authority, stipulates that the Iraqi courts cannot judge “private contractors”, in particular “private security guards” who operate in the country, providing thus immunity for possible offences and human rights violations they may commit
. 

Something similar occurs in Colombia where the local authorities have not jurisdiction or competence to judge offences and human rights abuses which may be committed by US military personnel and “private contractors” working under Plan Colombia
. Furthermore, in accordance with an agreement signed between the Colombian and the United States governments in 2003, the Colombian authorities cannot bring before the jurisdiction of the International Criminal Court neither United States military personnel nor “private contractors” employed by security transnational companies who may have committed war crimes or crimes against humanity
.

The situation in Iraq seems to have changed following the massacre perpetrated, on 16 September 2007, in a popular neighborhood of Baghdad killing 17 civilians among which several children and women and injuring more than 20 other persons. In October 2007, the Iraqi government adopted a draft law abolishing the immunity granted to employees of private military and security companies operating in Iraq in accordance with CPA Memo N° 17. The new legislation, which has to be approved by the Iraqi Parliament, foresees the possibility for the Iraqi police to make sporadic checks and controls of “private security guards” and the obligation to obtain an arm permit. Foreign private military and security companies will be obliged to register before the Iraqi authorities.

The new law, however, will not be retroactive and cannot be applied to the “private security guards” of Blackwater who indiscriminately fired and killed 17 civilians. Although in the United States many voices have asked for justice to be done, it does not seem that the Blackwater employees will be sanctioned for the allegedly crimes committed in Baghdad. The State Department has confirmed that it secretly granted immunity to those “private security guards”. A senior USA official would have declared that immunity once it has been granted cannot be revoked. The “private security guards” of Blackwater would have signed agreements stating that I understand that none of my statements or of any information or evidence obtained of my statements can be used against me in a criminal lawsuit. 

Commonwealth of Independent States

At the regional level, the Commonwealth of Independent States (CIS) comprising twelve States
 has approved a model law in relation with measures, which must be taken in order to fight mercenarism. This model law has the merit to integrate the new definition
proposed by Bernales Ballesteros to the international community, which widens the definition of the mercenary and the offences, which can be committed under the International Convention. Among the offences contemplated in the model law of the CIS which may be committed by mercenaries are the following: destabilization of legitimate governments, terrorism, trafficking in persons, in drugs and arms and any other illicit trafficking, sabotage, selective assassination, transnational organized crime, forcible control of valuable natural resources and unlawful possession of nuclear or bacteriological materials. 
Furthermore, the proposal introduces a notable exception to one of the criteria of the definition of a mercenary who “Is neither a national of a party to the conflict nor a resident of territory controlled by a party to the conflict”. It states that “An exception is made for a national of the country affected by the crime, when the national is hired to commit the crime in his country of nationality and uses his status as national to conceal the fact that he is being used as a mercenary by the State or organization that hires him”. One of the main objectives of the Model Law adopted by the Inter-Parliamentary Assembly of the Commonwealth of Independent States is to coordinate the same legal and political approach of the 12 Member States to the phenomenon of mercenarism.

The twelve countries of the CIS have to ratify the model law and integrate it into their respective domestic legislation. Six out of the twelve members of the CIS have gone even further in their fight against terrorism by becoming members of the Collective Security Treaty Organization (CSTO), these are: Armenia, Byelorussia, Kazakhstan, Kirgizstan, Russia and Tajikistan. CSTO has a more effective coordination not only at the legal level but also through practical measures against mercenary activities and their ties with terrorist activities as well as with the illicit trafficking in drugs and arms.
International Criminal Law

None of the statutes of the international tribunals established in recent years by the United Nations, such as the International Criminal Tribunal for the Former Yugoslavia, the International Criminal Tribunal for Rwanda and the International Criminal Court foresee the crime of mercenary or mercenary related activities as an offence.  

The International Criminal Court has no jurisdiction to judge actions committed by non state actors such as private military and security companies. Neither has it jurisdiction for being seized with the crime of mercenarism which is not contemplated in the Rome Statute. 

Nonetheless, the Prosecutor could investigate as to whether allegedly crimes of war or of crimes against humanity, which are contemplated in the jurisdiction of the Court, could have been committed in Iraq or elsewhere against the civilian population, such as the massacre of 16 September 2007, by “private security guards” employed by military and security companies. In order to do that it would have been necessary that Iraq had ratified the Statute of the International Criminal Court. This is a possibility for the future for the Iraqi authorities since it is not foreseen that the United States becomes a party to the Statute of the International Criminal Court in the years to come. 

The crime of mercenary or of mercenarism is not contemplated either in the UN Convention against Transnational Organized Crime and its Protocols: Protocol against the Smuggling of Migrants by Land, Air and Sea; Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children and; Protocol against the Illicit Manufacturing and Trafficking in Firearms. The fact of being a mercenary or mercenary-related activities as such, are not contemplated as crimes, only if the mercenaries are involved in the illicit trafficking of arms or of human beings.

In addition a number of international instruments have been recently invoked in relation to activities carried out by private military and security companies, such as the UN Convention against Torture (Abu Ghraib), ILO Conventions (recruitment of private security guards in developing countries), Slavery Conventions (trafficking in human beings), convention in the Prevention and Punishment of Crimes against Internationally Protected Persons, Convention against the Taking of Hostages etcetera.

Furthermore, regional and international regulations of arms trade, such as the UN Small Arms and Trade Treaty, the EU Arms Export Controls Embargoes and the ECOWAS Convention on Small Arms and Light Weapons, may have a bearing on the activities of private military and security companies be logistics which may include arms; training which may include soldiers; consultancy which may include military matters or direct security services.

Private military and security companies
The globalization of the world economy and the reduction of the regular armed forces of States, in developed and developing countries
, are some of the causes behind the rapid development of the privatization of violence. Classical inter-state wars with clear front lines have almost disappeared. Instead, we witness low intensity armed conflicts; a widespread use of light weapons; and the privatization of military functions and asymmetry of the parties in the conflict.
 Private military and security companies are more and more performing a number of military functions. In many instances, they are managed by former militaries, are efficient and have a modern structure which characterizes for offering multiple services. Their participation has mushroomed in low intensity armed conflicts or post conflict situations such as in Afghanistan and Iraq employing “private security guards” who are heavily armed but with an ambiguous status permitting them to provide passive protection in situations and conflicts where there are no front lines and where the line between passive and active confrontation is extremely thin. In many of today’s “failed states”, the globalization of the economy together with the bottom-up privatization of violence, in which non-state actors such as paramilitaries and warlords control natural resources, has had destructive effects because of the attempts from foreign actors to link their wealth (oil, gas, diamonds, timber and precious metals) into the world market and to control their national economy.
 

The activities of private military and security companies often blur: (a) the distinctions between what is public and private; (b) the statute of the individual in situations of armed conflict whether civilian or combatant; (c) whether the activity is military or security; (d) the type of organization the individual is working for whether a non profit humanitarian or a  profit security with a “humanitarian hat”;  (e) and what is active and passive security. 
The attention of the international community was already drawn to the situation in Iraq, regarding the contracting of private security companies by the Coalition Forces in a 2004 United Nations report
. These companies employed already in 2004 some 20 000 private security guards. The report raised the issue with the United States authorities regarding the legal regime which applied to the personnel of these private security companies and what was their duty of protection. The United States authorities informed the United Nations that United States contract personnel were under the direction of the Coalition and were subject to criminal jurisdiction in United States federal courts. However, the UN Working Group on the Use of Mercenaries indicated in its first report to the General Assembly
, that out of 20 known cases of civilians suspected of criminal acts, there had only been one indictment, that of a contractor on assault charges in connection with the death of detainee in Afghanistan and that there had not been a single prosecution of a private military contractor.  

Private military and security companies often operate outside government control and with limited effective oversight from State organs. When involved in crimes or human rights violations, these private security guards are not usually sanctioned or brought before a court of justice, as exemplified by the involvement of contractors in the torture scandal in Abu Ghraib and shootings against civilians in Iraq.
 As observed in many incidents, employees of private military and security companies can use excessive force and shoot indiscriminately with results in civilian casualties.

There are a number of international instruments, which indirectly may be invoked with regard to the activities carried out by private military and security companies, the 1989 International Convention against mercenarism being one of them.

There is, however, no international instrument, which regulates and monitors the military and security activities of these transnational companies. The only direct international form of regulation is the one which relates to the contract, which private military and security companies sign either with the government department outsourcing some of its functions, the international governmental organization, NGO, firm or individual which contracts them. They define the scope and scale of their activities as well as the rules of engagement
. Those contracts, however, are private and kept confidentially.  
Guaranteeing security, public order and respect for law and order and human rights are State obligations. Foreign policy is subject to international law, whether it is carried out by state organs or by private agents: States cannot avoid their international obligations merely because an activity is conducted by a private actor. States may contract these companies in attempts to avoid direct legal responsibilities. The fact that a State contracts and delegates its functions to private entities does not change its responsibility. International and constitutional law assign the task of security, public order and defense to the military and police forces under the concept of sovereignty and the monopoly of the use of force
. If the state fails to show due diligence in preventing and responding to human rights violations committed by private actors, such abuses can give rise to state responsibility under international human rights law. It is indispensable that the State, in which a private military or security company operates, regulates controls and monitors its activities. Any unlawful act committed by its personnel should be subjected to the norms regulating the situation: human rights law or international humanitarian law according to each case
.
One can find situations in which complaints that have been brought by governments of nationals employed by PMSC to the attention of the government, which has outsourced to these companies appear to be re-directed to the private company itself. It also leads to States having its citizens involved in armed conflicts for which the Governments have never been consulted, but the behavior of the companies or the nationals employed by them may nonetheless damage the international image of the states concerned. As pointed out by the UN Human Rights Committee, States have the responsibility to take appropriate measures or exercise due diligence to prevent, punish, investigate and redress the harm caused by acts of PMSCs or their staff that impair human rights.
 The International Law Commission (ILC) Draft Articles on State Responsibility indicate that respect for human rights implies to refrain from activities that could violate human rights not only committed by State organs but also by private entities attributable to them. This would be the case when private military and security companies exercise elements of governmental authority (Draft Art. 5 ILC). States which contract PMSCs to export their activities abroad have to respect their international legal obligations which cannot be eluded by outsourcing some of its functions.
The penal responsibility of private companies either nationally or internationally is vague and difficult to prove. However, the persons that on behalf of private companies recruit, use, finance or train mercenaries may commit such a crime according to Article 2 of the International Convention. However, only a few national legislations contemplate this crime which is not included in the competence of the International Criminal Court. 

Activities of the UN Working Group on the Use of Mercenaries

The Working Group was established in 2005 and has just completed two year of work. One of the major difficulties it has encountered is the fact of not being supported by Western States who voted against the UN resolution establishing its mandate and who have not been very cooperative in the course of these two years. One of the main reasons given by the Western Group is that the question of mercenaries is too closely linked to the period of decolonization and to the situation of peoples under foreign occupation which are interpreted along the lines of the 1970 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations. The question of mercenaries, therefore, should be considered neither by the Human Rights Council nor by the Third committee of the General Assembly. 

An argument usually invoked by those States who are in favor of discussing mercenary-related matters in these UN forums is precisely that the right to self-determination is a fundamental human right encompassing civil, political as well as economic, social and cultural rights; that Article 1 common to the two International Covenants on Human Rights contains the right of the peoples to self-determination and that that article is closely related to the right to development. 
Some delegations, such as Liechtenstein
consider that the right of the peoples to self-determination must not be interpreted narrowly as a right to obtain independence. There are other forms of exercising this right such as the autonomy or self-administration. Within this context, the UN Declaration on the rights of indigenous peoples contains a number of relevant provisions and widens the concept to situations in which the right to self-determination may be exercised without threatening the territorial integrity of a given State. 

In order to comply with its mandate, specifically with regard to monitoring and studying the impact of the activities of the private military and security companies in the enjoyment of human rights, the Working Group has integrated in its methods of work a system of communications which permits, in a contradictory process, to receive and consider allegations on possible human rights violations. In the course of these two years, on the basis of allegations which have been received, the Group has sent communications to the governments of Australia, Chile, Colombia, Ecuador, Honduras, Iraq, Peru and the United States of America. The most recent communications concern the killings perpetrated in September and October 2007. As indicated in previous sections, in the September incident 17 civilians were allegedly killed
 and more than 20 others injured by the indiscriminately shooting of private security guards of Blackwater. In the October incident two Iraqi women were allegedly killed by private security guards of an Australian private military company, Unity Resources Group. Both incidents occurred in Baghdad.  

The specificity and the dimensions of the mandate that has been granted to the Working Group touch many elements of the new "human security" concept, such as the right of  human beings and peoples to live in a private and public environment which is safe and healthy, and to receive protection against illegitimate acts of violence, with independence as to whether the origin is a state or non-state actor as well as to have the instruments, means and material resources which make it possible to enjoy life with dignity.

In contrast with other special procedures which  have a  perspective focused  on the victims of human rights violations, the mandate on the use of mercenaries takes into account both individuals who are victims of human rights as well as individuals violating human rights, complementing thus  other mandates that take care of the right to life and the security of the person, economic and social rights; indigenous peoples rights; right to health, labor rights, right to  freedom of expression or the right of the peoples to self-determination.

The Working Group’s approach is dual: on the one hand it examines the possible human rights violations that mercenaries or people recruited by private security companies in situations of violence, low intensity armed conflicts or post-conflicts could have committed; and on the other hand it considers the abuses and possible violations that those private security companies may commit in their search for profit to the contracted private guards, who are often in situations of vulnerability , and to those people whose fundamental rights are violated.
Regarding the first aspect, the Working Group, as indicated in previous paragraphs, has received information from different sources indicating that very often the guards of these private security companies, operating in situations of violence and armed conflict like in Iraq, act indiscriminately shooting and killing or hurting civilians who they consider as a threat. 

The new modalities of mercenarism point at an emergent and very flourishing industry of military and private security companies that respond to a commercial logic in search of the maximum profit. Traditional" mercenaries are being absorbed by the private military security companies.

These issues have been raised by the Working Group with governments’ representatives, highlighting the fact that it is the State that has the duty to respect human rights, public security, the rule of law and public order. If they do it directly or through private security companies, the States’ responsibility remains intact towards the victims and international law. By virtue of national sovereignty and in accordance with international law, collective security of the Charter of the United Nations and the constitutional law of each State, security, order and national defense are competence of the military and police machinery.

Furthermore, the Group has alerted the authorities of the countries from which these individuals are recruited to operate as security guards in armed conflict zones about the danger of committing at any time war crimes.  Consequently, in one of its recommendations to the General Assembly, it encourages the States in which private security companies recruit former military and ex- police and send them to armed conflict areas, to adhere to the Convention if they have not done so, and to adopt the necessary measures to avoid the recruitment of mercenaries or “private security guards”, to make public statements and to apply policies to discourage these practices.

In relation to the second aspect, the visits to Chile, Ecuador, Fiji, Honduras and Peru have allowed the Group to obtain information and to study the new emerging manifestations and trends regarding mercenaries, as well as the activities of private military security companies and their impact on the enjoyment of the human rights. They indicate that there have been contractual irregularities, bad conditions of work, overcrowding, working excess hours, breach in the payment of salary, mistreatment and isolation, as well as lack of attention to basic needs,  such as  health and hygiene. Although they had been contracted as security guards, they received a military training in the United States of America, Iraq or in a third country and ended up performing functions that were not foreseeable in their contracts.

The purpose of the contracts can be interpreted as putting into practice elements or others very similar to those stipulated in article 1 of the International Convention of 1989. The Chilean, Fijian, Honduran or Peruvian “independent contractors” were recruited abroad, encouraged by the desire for private gain to work according to the contract clauses, "in countries which are at war where occupation forces and pockets of resistance exist". If they are attacked they can become at anytime combatants in an armed conflict (in accordance with their contracts (...) in an atmosphere of high danger and risk for their security and/or personal integrity) and take part in the hostilities. Contrary to article 47 of the Additional Protocol I, the Convention of 1989 does not specify the word "directly", the independent contractor can performance passive functions that would imply to take part in the hostilities.

Some of the recruited guards who had been in Iraq informed the Working Group they were heavily armed with automatic rifles and sometimes with antitank bazookas. They had responded every time they were attacked by the insurgency and they had even used prohibited arms by the international laws of war. These private guards often circulated in vehicles with tinted windows and with no sign of identification following the death squads’ behavior, and in numerous occasions they have done an excessive and indiscriminate use of force, committing human rights violations and killing civilians.  .

All this indicates that they were prepared to take part in the hostilities and that the line that separates passive from active combat in an armed conflict or post-conflict situation is extremely fine. In this regard, it is interesting to note that the South African legislation ensures that “no South African security worker ever conducts security work in contexts where the line between security contract work and combat situations could blur”
. The security services provided by private and military companies in such situations “are separated only by a thin and often blurred line from military services”
 . Most of the individuals recruited in this manner are neither nationals nor residents of one of the parts in the conflict. They are not military or members of the United States army, one of the party to the conflict, or civilians because they are armed. They have neither been sent in official mission by a State.

The contracting companies admit to work directly for State Departments of the Government of the United States of America that contracted them with the purpose of conducting protection activities in zones of armed conflict or post-conflict like Afghanistan and Iraq. These companies, once they have obtained the contract from the Government of the United States, subcontract other companies abroad that select and recruit ex- militaries and ex- policemen   from developing countries. Of course, the type of organizational relation or type of contract between the subcontracted companies and the contracting companies is private and the companies are not willing to disclose it.

These transnational security companies have created a labyrinth of contracts and subcontracts difficult to disentangle. Several companies, often from different countries, are implicated in the same contract. The contracts’ clauses force the recruited individuals to renounce to important rights such as the jurisdictional competence of their national courts. Their contracts indicate that they are recruited as security guards but they are trained and militarily armed for a conflict. In addition, the contracts are generally signed after departing from their respective countries.
The companies’ activities contracting ex- militaries and ex- policemen as “private security guards", perform mercenary related activities such as recruitment, training, financing and use of people within a commercial logic of profit. Some governments have invoked the right of its citizens to freely choose an occupation, such as being private security guard in Iraq or any post conflict situation, as a fundamental right enshrined in their constitutions. However, this right cannot be absolute in cases where the international obligations of the State are implicated such as involvement of their nationals in an armed conflict. 
The losses of private guards or independent contractors would already be over 1 000 casualties and some thirteen thousand wounded. According to information received, those who were involved or their relatives would encounter enormous difficulties to obtain reparation based on the contracted insurance policies at the moment of recruitment. Another of the underlying problems is the social reintegration of the "private guards" who have been operating unlawfully in situations like those of Iraq or Afghanistan, receiving much higher payments than those offered to them in their respective countries, not only for the psychological traumas as a result of what they have been living but also by the adaptation difficulties at the moment of being reintegrated in a society with social rules and a legal order.

Concluding remarks
The outsourcing of military functions and the provision of military and security services in low intensity armed conflicts or post conflict situations by transnational companies is leading to the privatization of war and weakening the monopoly of the use of force which has been one of the fundamental principles on which is based the sovereignty of modern States and the system of collective security enshrined in the UN Charter. This situation raises important issues and poses political, legal and human rights questions to the international community related with the use and control of violence by non-state actors as well as the lack of transparency and accountability with which they operate. The activities and conduct of armed private contractors or “security guards” operating in such situations may have serious and even lethal consequences.
In this regard, the Working Group has drawn the attention of the General Assembly about the impunity with which operate the private military and security companies. 

The recruitment and training of thousands of citizens from all over the world, from developed and developing countries by private security companies to perform tasks in Afghanistan, Iraq or in other zones of armed conflict pose a threat to the international community. The use of "independent contractors" or "security guards" by private security transnational companies to operate in situations of low intensity armed conflict or post conflict are the new manifestations of mercenarism of the XXI century. States should specifically prohibit the intervention of military and private security companies in all the conflicts or armed action, internal or international, which intends to destabilize a constitutional regime.
There is a lack of regulations at the international, regional and national levels regarding private military and security companies which often operate without effective oversight and accountability. Weak or insufficient domestic legislation, regulation and control of private military and security companies encourage these transnational companies to seek to recruit former military personnel and ex policemen from other developing countries, where labor is cheaper, as “security guards” in low-intensity armed conflicts. Because of the difficulty of war torn states to regulate and control these private transnational companies, a significant part of the responsibility to regulate and control these companies falls on States from where they export military and security services. These States should not grant immunity to these companies and their personnel; they should investigate and prosecute “private security guards” who have committed crimes and human rights violations in Iraq or in other situations.
One of the transnational problems which have been identified in the new manifestations and modalities relating the emergent trends in mercenary activities is the status of the international private security guards in war zones. Former military personnel and policemen from all parts of the world are recruited to provide “passive or static security” in Afghanistan, Iraq and other post conflict areas. They are recruited as civilians but are trained and equipped militarily. Attacked by the insurgency, they find themselves in low-intensity conflicts without a clear front line,
 where it is impossible to distinguish between offensive and defensive operations. In accordance with international humanitarian law if they do not participate in the hostilities they are considered as civilians and would have the right to be protected. However, the moment they participate in the hostilities they are not anymore considered as civilians and therefore lose the international protection. These “private security guards” cannot be considered as civilians since they are heavily armed and ready to take part in direct hostilities. But the fact that their statute is unclear, they are neither civilians nor combatants; that they are operating in a grey area; and that they may be easily assimilated to mercenaries, paramilitaries, irregular fighters or “unlawful combatants”, would undermine the Geneva Conventions
.
Private military and security companies are blurring the areas of the public and the private sector. Furthermore, by the fact of presenting themselves as humanitarian organizations working for the construction of peace, they are also blurring the areas between truly non profit humanitarian organizations and military and security companies working for profit. In post conflict situations such as Afghanistan and Iraq, the local population is unable to distinguish one from the other. Humanitarian non governmental organizations can, thus, very easily become the target of insurgent attacks.    

In some cases the training of the private security guards has been done in military premises in the country the individuals have been recruited or in the premises of the private military and security companies in the United States. In general, however, the military training has been conducted in other countries in order to avoid legal complaints from the authorities of the country from where the individuals have been recruited. Jordan, Afghanistan and Iraq seem to be the places where such military training has been carried out, but also a number of Chileans were trained in Honduras. 

States may contract these companies in attempts to avoid direct legal responsibilities and in some instances, like for the United States, the outsourcing to private companies of military activities to be carried out abroad forms part of its foreign policy. Complaints which have been brought to the attention of the contracting government by other States appear to be re-directed to the private company itself. The recruitment by military and security transnational companies in developing countries of military and police personnel has as consequence that States are having their citizens involved in armed conflicts for which those Governments had never been consulted. However, the behavior of the security transnational companies or the nationals employed by them may nonetheless damage the international image of the States concerned. Furthermore, the use of private military and security companies for aerial fumigation of herbicides which may endanger the health of populations living in areas of a country bordering with another such as under Plan Colombia may create serious diplomatic incidents.

Under international humanitarian law and human rights law there are norms States must respect, protect and fulfill. All States are concerned and are bound by these obligations, be (a) those in the territory where private military and security companies operate; (b) those which outsource their military functions and contract private companies; (c) those from where these private military and security companies operate and export their services; and (d) those whose nationals have been recruited to be employed by a transnational military and security company operating in low intensity armed conflicts or post conflict situations. On the other hand and in accordance with international human rights instruments all members of society including groups, organs and individuals bear responsibility in the protection and promotion of human rights
. However, the responsibilities of the individuals, the companies and the states are diffused and lack of transparency by the fact that there is a labyrinth of contracts and subcontracts, and very often transnational companies are registered in different countries. 

States contracting externally some of its military and security functions could use the contract as a tool for regulating and controlling the activities of these transnational companies. One condition should be to abide by relevant human rights standards and in case of human rights abuses to terminate the contract and exclude the company from future bids for other government contracts. The clauses of the contract could include a number of provisions such as vetting procedures, training requirements, labor rights, and conditions for subcontracting other companies, report mechanisms. In order to solve grievances a special clause could be integrated in the contracts allowing the right for affected third parties to enforce contractual obligations pertaining to human rights
.  

With regard to the activities of private military and security companies there is no a vacuum in international law but a grey zone, or loopholes which are being used by these companies and blur the situations. The activities of the private military and security companies are a relatively new phenomenon. These new modalities have not been foreseen in the international instruments, which deal with these issues. The definition of a mercenary in the International Convention against the Recruitment, Use, Financing and Training of Mercenaries has been conceived to fight against the mercenarism, which prevailed in the 1960’s during the decolonization period. There is a proposal made by a former Special Rapporteur to widen the scope of the definition in the Convention. The fact that the Convention has not been universally ratified and has only been accessed to by 30 States does not help either to have a common position at the international level. To amend the Convention seems premature at this stage. To this it must be added that few countries have adopted in their domestic legislation measures to fight mercenaries or mercenary-related activities or to regulate, control and monitor the activities of private security companies. 

Measures to deal with the emergent trends and the new modalities of mercenarism must be tackled at the national, regional and international levels, the most difficult and lengthy process being at the international level. At the national level, States must seriously consider becoming a party to the 1989 International Convention. By doing this, not only they strengthen the international legal framework but have an opportunity, when they incorporate the provisions of the Convention into their respective legislations, to give a large interpretation of Article 6 of the Convention and adopt the necessary regulatory and control measures regarding private military and security companies. In this regard, the last General Assembly resolution dealing with the use of mercenaries
calls upon States considering the future use of a model law to facilitate their accession to the Convention
.    

It is, thus, fundamental that governments consider and discuss the question of the role of the State as holder of the monopoly on the use of force. In this regard, the UN Working Group has envisaged the convening of five regional governmental consultations in the coming two years in order to discuss and arrive at a common understanding as to which additional regulations and controls are needed at the international level. The first Regional Governmental Consultation was held in Panama on 17 and 18 December 2007. These meetings serve at facilitating a critical understanding of responsibilities of the different actors, including private military and security companies, in the current context and their respective obligations for the protection and promotion of human rights. At the end of the process of regional consultations, it is expected that the UN General Assembly will discuss the question of the existing loopholes and gray areas in regulating the activities of these transnational companies providing military and security services at the international level and adopt the appropriate legal norms, guidelines or an additional international instrument such as a declaration or an additional protocol to the 1989 International Convention. 

Annex 1

	Article 47 
Protocol I Additional to the Geneva Conventions of 1949
	Article 1 
International Convention against the Recruitment, Use, Financing, and Training of Mercenaries

	1. A mercenary shall not have the right to be a combatant or a prisoner of war.
	For the purposes of the present Convention:
1. A mercenary is any person who:

	2. A mercenary is a person who:
	

	a)
is specially recruited locally or abroad  in order to fight in an armed conflict;
	 (a) Is specially recruited locally or abroad in order to fight in an armed conflict;

(b) Is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is promised, by or on behalf of a party to the conflict, material compensation substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of that party;




	 b ) does, in fact, takes a direct part in the hostilities;
	(c) Is neither a national of a party to the conflict nor a resident of territory controlled by a party to the conflict;

 

	c)
is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is promised, by or on behalf of a Party to the conflict,  material compensation substantially in excess of that promised or paid to combatants of similar ranks and functions  in the armed forces of that Party;
	(d) Is not a member of the armed forces of a party to the conflict; and

(e) Has not been sent by a State which is not a party to the conflict on official duty as a member of its armed forces.



	d)
is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict;
	

	e)
is not a member of the armed forces of a Party to the conflict; and
	

	f)
has not been sent by a State which is not a Party to the conflict on official duty as a member of its armed forces.
	

	
	2. A mercenary is also any person who, in any other situation:

(a) Is specially recruited locally or abroad for the purpose of participating in a concerted act of violence aimed at :



	
	

	
	(i) Overthrowing a Government or otherwise undermining the constitutional order of a State; or

(ii) Undermining the territorial integrity of a State;

(b) Is motivated to take part therein essentially by the desire for significant private gain and is prompted by the promise or payment of material compensation;

(c) Is neither a national nor a resident of the State against which such an act is directed;

(d) Has not been sent by a State on official duty; and

(e) Is not a member of the armed forces of the State on whose territory the act is undertaken.




	
	Article 2

Any person who recruits, uses, finances or trains mercenaries, as defined in article 1 of the present Convention, commits an offence for the purposes of the Convention.



	
	

	
	

	
	


	
	

	
	Article 3

1. A mercenary, as defined in article 1 of the present Convention, who participates directly in hostilities or in a concerted act of violence, as the case may be, commits an offence for the purposes of the Convention.

2. Nothing in this article limits the scope of application of article 4 of the present Convention.



	
	Article 4

An offence is committed by any person who:

(a) Attempts to commit one of the offences set forth in the present Convention;

(b) Is the accomplice of a person who commits or attempts to commit any of the offences set forth in the present Convention.




Annex 2

Australia 

The Australian Crimes (Foreign Incursions and Recruitment) Act of 1978 makes it an offence – punishable by 20 years’ imprisonment – for a person to engage in a hostile activity in a foreign State (to recruit mercenaries within Australia or for Australians to fight abroad in non-governmental forces). The Commonwealth Director of Public Prosecutions is responsible for bringing any prosecutions under the Act. The Act defines engaging in a hostile activity in a foreign State to include engaging in armed hostilities in the foreign State (s.6(3) (aa)), as well as causing by force or violence the public in the foreign State to be in fear of suffering death or personal injury (s.(6(3)8b)), or unlawfully destroying or damaging any real or personal property belonging to the government of a foreign State or part of a foreign State (s.6(3)(d)). The offence has extraterritorial application in relation to Australian citizens and permanent residents. Subsection 6(4) of the Act, however, makes it clear that a person is not guilty of an offence if he or she commits an act in the course of, and as part of, the person’s service in any capacity in or with the armed forces of the government of a foreign State.

Austria 
The Austrian Criminal Code has sections relating to the formation of military associations, building up of weapons stores and threats to Austrian neutrality. 

Canada 
Under the Foreign Enlistment Act of 1937, a Canadian is liable to prosecution for enlisting in an army, which is actively engaged in warfare against a country, allied to Canada. 

Denmark 

Denmark has no legislation specifically aimed at regulating mercenaries or private military companies. However, paragraph 128 of the Penal Code makes it an offence, punishable by a fine or up to two years' imprisonment, to recruit in Denmark for foreign war service. There is also a law dating from 1914 (introduced in connection with Danish neutrality in the First World War), which makes it an offence to encourage enrolment in armed forces, or to provide any other support in a war where the Danish state is neutral. This law also gives the government the power specifically to forbid military service in a given country. It is understood that the concept of military service in these laws includes service in armed rebel groups as well as state armies. 

Finland 

Chapter 16 Section 22 of the Penal Code provides punishment for recruiting Finnish citizens to the armed forces of another State. Crimes committed by Finnish citizens or residents abroad can be punished under Chapter 1 Section 6 of the Code, provided that they are punishable also in the country where they were committed. This would be the case for many of the crimes typically committed by mercenaries. Chapter 1 Section 7 provides for universal jurisdiction concerning crimes against international law, including genocide, war crimes and crimes against humanity. 
Namibia

In accordance with a Defense law, mercenary activities are forbidden. Any person fulfilling mercenary activities will be fined with a sum not exceeding N$ 8 000 or with an imprisonment of up to 2 years or with both. In the case of a person advising, promoting, inciting, assisting, instigating, suggesting or persuading other person to serve as a mercenary or to commit mercenary activities the person may be fined with a maximum of N$20 000 or with an imprisonment of up to 5 years or with both.  



Netherlands
 
Since 1984 it has been illegal under Article 101 of the Dutch Criminal Code for Dutch nationals to enter military service for a nation with which the Netherlands is at war or is about to be at war. Violation of this article is punishable with a maximum of four years imprisonment or a maximum fine of 42 100 Euros. Under Article 107a, the same punishments apply in the event of an armed conflict other than a war in which the Netherlands is involved, either in individual or collective self-defense, or to restore international peace and security. The relevant articles do not include restrictions on activities other than in enemy military service. Article 205 of the Criminal Code states that the recruitment in the Netherlands of personnel for a foreign military service is an offence punishable with a maximum one year imprisonment or a maximum fine of 9 800 Euros. It would seem that no prosecutions have ever been brought under these articles. 

Norway
 
The Norwegian Civil Penal Code includes provisions, which criminalize the recruitment, without the King's permission, of troops in the realm for foreign military service. The Code also criminalizes the formation, participation in or support of a private organization of a military character. A 1937 Act also relates to measures preventing participation in wars in foreign countries. The Act provides that the King may issue an order prohibiting 1) anyone in the realm being recruited for military service for a country of which he is not a national and in which he has not resided for a prescribed period; and 2) anyone from leaving Norway for such a country in order to take part in a war. The purpose of the Act was to prevent Norwegians from participating in the Spanish civil war. Since then, the King has never made use of the authority the Act provides. 
Russian Federation
Article 359 of the Russian Criminal Code makes the recruitment, training or financing of mercenaries, and participation by a mercenary in an armed conflict, punishable by imprisonment between 4 and 8 years and 3 to 7 years respectively. 

Sweden 
The concept of mercenary is not known in Swedish law. Thus the Swedish Penal Code does neither explicitly prohibit a Swedish citizen serving as a mercenary, nor activities such as the training and financing of mercenaries. However, Section 12 of Chapter 19 of the Code prescribes that a person who, without the permission of the government, recruits people for foreign military service or service comparable to it or induces people to leave the country unlawfully in order to enter such service, shall be sentenced for unlawful recruiting to pay a fine or maximum imprisonment of six months or, if the country is at war, to imprisonment for a maximum of two years. 

Ukraine 

Article 63 of the Ukrainian Criminal Code covers mercenary activities with a maximum sentence on conviction of 10 years' imprisonment. There are no plans to extend current legislation; Ukrainian legislation gives a basis for prosecution in the event of non-combatant support (eg medical) of a mercenary force. Ukraine ratified the 1989 UN Convention in 1993. 
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� An emergent trend shows that there is osmosis between former mercenaries working for private military and security companies, and vice versa, employees or executives of private military and security companies operating individually as mercenaries. The most representative example of such osmosis is perhaps the failed coup d’état in Equatorial Guinea in 2004. Among the persons involved in the attempted coup d’état, which were arrested and detained in Zimbabwe and Equatorial Guinea, there were two executives of the former private military company Executive Outcomes, the British Simon Mann and the South African Nick du Toit, as well as the owners of Meteoric Tactical, a South African private security company operating in Iraq: Hermanus Carsle and Lourens Horn.
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