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I. Constitutions: The legacy of the ‘frozen’ politics of a time past.

Even more than other social and political institutions, law is fundamentally linked with the past. If this is true about law in general, it is particularly so in the case of Constitutional Law, which brings to the present past political decisions adopted by the framers. Thus, what at the time of the drafting of the Constitution was merely the political opinion held by the winning faction in the constitution-making process, acquires with time the majesty of the Constitution, that is, the status of an almost ‘sacred’ text that politicians, judges and the public at large take to be above politics. 
Even though the Constitution is in some ways the ‘frozen politics’ of a time past (the result of tough political negotiations and logrolling that took place in the constitutional-making process), by virtue of its antiquity it acquires an allure that makes people forget that once upon a time it was just politics.[footnoteRef:1] [1:  The fact that the Constitution can be understood as ‘frozen politics’ from a time past that is brought to us by virtue of its rigidity should not be taken as something that diminishes its dignity. After all, justice, fairness and the like often play a role in normal politics.] 

This peculiar nature of constitutions is nowhere more apparent than in the United States of America, where a highly contested political document[footnoteRef:2] imposed by a winning faction more than two centuries ago continues to define the politics of one of the most dynamic countries of the world. The endurance of the U.S.’s Constitution means that politicians and judges are forced to follow what was once decided by a group of people who –one imagines— would be appalled to see that their political preferences and designs still manage to rule over a world beyond their comprehension. [footnoteRef:3] [2:  It was detested by the anti-federalists camp.]  [3:  Of course, the many amendments made to the original charter of 1787 have contributed to the extraordinary endurance of the United States’ Constitution, but the basic structure remains in place.] 

As the previous observations indicate, constitutions are profoundly connected with tradition. Given that they are meant to ‘constitute’ and then ‘stabilize’ the body-politic, they are expected to endure, something which can only be done if they are perceived to be above ‘normal’ politics. This is why most constitutional scholars agree that the older a constitution, the better.[footnoteRef:4] At this point, however, one cannot help to point out that it is rather peculiar to affirm the value on endurance of past political decisions an era –such as ours—in which innovation is so much valued in other social, economic and political endeavors. [footnoteRef:5] [4:  See Elkins, Ginsburg and Melton (2009)]  [5:  As Allan Hutchinson has forcefully pointed out, there is a tendency to hide the long-ago detected tension between constitutions and democratic self rule (an insight we owe to Thomas Jefferson, who recommended that each new generation pass a new Constitution).] 

	I have taken some space to reflect on the political origins of constitutions because over the last few decades there has been an a-critical celebration of the contribution that constitutions make to democracy, particularly in transitional societies. Indeed, in much of the literature that links transition to democracy with constitutions the argument is rather straightforward: democratic transitions benefit from constitutions because the latter offer an orderly frame for the agitated politics of transitional countries. Another –more conservative— variant of the argument claims that constitutions contribute to democratic transition because they help to guarantee property rights, which in turn helps bring about much needed foreign investment (which it is said to be good for transition to democracy). Finally, others argue that constitutions help jump-start transitional processes because the existence of a rigid constitutional framework can persuade dictatorial regimes to leave power in the confidence that the bulk of their political projects will be preserved even after they leave power.
In this essay, I want to show the limits of constitutions for the advancement of democratic self-rule by exploring the damaging impact of the constitutional order that has presided over Chile’s  transition to democracy.

II. Chile’s Transition to Democracy.

Over the last fifteen years or so it has become a common place to say that Chile’s transition to democracy has been exemplary. This statement is frequently uttered by political scientists, OECD officials and leaders from consolidated democracies. Furthermore, there are many indicators which tend to confirm this notion, such as the political stability attained by Chile in the last couple of decades, the strong economic growth and poverty reduction it has achieved, and even the way it has dealt with past human rights violations. If one adds to this mix the fact that Chile ranks very high in the Latin American region in terms of transparency and accountability of its public officials, it seems reasonable to think that it has indeed done well in its transitional process.
Although most of the above is true, any observer of Chile’s recent political process has to come to terms with the fact that Chile’s recent achievements were done in the shadow of an authoritarian Constitution introduced by the military dictatorship. Indeed, the constitutional charter that still rules Chile was introduced in 1980, in the middle of the military regime, after years of discussions led by Pinochet’s most trusted constitutional adviser, Jaime Guzmán, who was deeply distrustful of democracy, to the point of openly advocating a ‘protected’ democracy.
We are thus confronted with a rather complicated question. How do we account for the fact that Chile’s apparent democratic success unfolded in the shadow of a Constitution explicitly designed by the military regime to ensure that the fundamental features of its ‘counter-revolution’ would be protected from democracy? 
At this point the reader could point to many historical instances in which good outcomes have come from bad institutional designs. Or perhaps argue that the real explanation for Chile’s success story lies in its old democratic roots –predating Pinochet’s regime and Constitution—, which allowed the country to advance in the right direction in spite of the authoritarian constitutional framework inherited from the military regime.
In what follows, I argue that even though the latter explains part of the story, Chile’s democratic performance is not as good as it seems, precisely because some key aspects of the authoritarian constitutional framework are still in place. Indeed, even after a series of constitutional amendments introduced over the last twenty years, Chile’s fundamental law still exhibits a number of authoritarian features that effectively preclude democratic self-government. These antidemocratic elements should not to be underestimated, since they could lead (in the not so distant future) to the kind of severe constitutional crisis that have affected Chile every forty to fifty years since its independence.

III. The Chilean Constitution: ‘Protecting democracy from the people’

As we have said in the previous section, the starting point of the military regime’s constitutional project was a deep distrust in democracy, which was deemed a fertile ground for demagogy. This notion came from Jaime Guzmán’s highly pessimistic interpretation of Chile’s republican trajectory in the twentieth century, which he regarded as one in which an uneducated citizenship backed corrupted politicians who then implemented deeply flawed policies. Being and ardent supporter of Spanish dictator Francisco Franco (and a convinced anti-Communist), Guzmán thought that Pinochet’s military coup had ‘saved’ the country from an atheist and collectivist regime aligned with the Soviet Union.[footnoteRef:6] [6:  Furthermore, he believed that the policies and political actions of moderate political parties such as the Christian Democratic Party and the Radical Party had contributed to the rise of radical groups.] 

Furthermore, Guzmán thought that Pinochet’s had not only prevented the consolidation of a totalitarian regime but, as significantly, gave Chile the opportunity to correct decades of ‘flawed’ public policies conducted by demagogues. In other words, Guzman envisioned the military dictatorship as an historical interval in which an ‘a-political’ technical rationality could be displayed by patriotic bureaucrats helped by the heavy hand of the Chilean Armed forces. 
To this diagnosis, Guzmán added a forecast: sooner or later the military regime would have to go and, precisely for that reason, it was crucial to have a rigid Constitution that would ensure that all the ‘advances’ made by Pinochet’s government would not be dismantled once the democratic rule returned. The concept that summarized this conception was that of a ‘protected democracy’, that is, a system in which the Constitution makes it harder for the people and their representatives (the President and Congress) to make ‘wrong’ decisions. The decision of making the Constitution a tool against the disruptive effect of democratic politics was expected by Guzmán to be solid mechanism to defend the dictatorship’s legacy, one which would prevent what happened to Franco’s regime in Spain, where the entire regime was abolished as soon as he died.
According to this plan, the Constitution of 1980 included a number of openly antidemocratic features, such as non-elected senators designated by a National Security Council (in which the Commanders of the Armed Forces had a majority representation); a ‘binominal’ electoral system designed to make it hard for any political group to attain a clear majority in Congress and, most significantly, the requirement of supermajorities (4/7 of actual members of the Chamber of deputies and the Senate) for the approval of bills concerning crucial aspects of policy (such as education, health care and the like). In addition to these mechanisms, the goal of insulating policy-making from democratic control was advanced through the introduction of an unprecedented autonomous Central Bank and a powerful Constitutional Court (charged with the task of voiding legislation considered to be against the Constitution).
As it can be appreciated, the goal of Pinochet’s constitutional design was to make it hard for any political party or coalition to translate majoritarian popular support into a majority in Congress, and then –if that failed— to prevent Congress from changing (through democratically-enacted legislation) policies enshrined by the military regime. Thus, even if a particularly successful party were able to get an incredibly high majority of the popular vote (and then be able to control of both chambers of Congress) it would still need to gather almost 60% of congressional support to change important legislation. If, against all odds, that were to happen, then the Constitutional Court could serve as the last gatekeeper, declaring legislation going against the thrust of Pinochet’s Constitution unconstitutional.
Over the last two decades, Guzmán’s constitutional design was somewhat weakened by a number of amendments (passed in 1989, 1998 and 2005). These reforms, however, did not fundamentally change the deep distrust in the people which characterizes the Constitution of 1980. In fact, even though non-elected senators were abolished in 2005, neither the binominal electoral system nor the requirement of supermajorities for important bills experienced any change. And, in the case of the Constitutional Court, its powers were actually increased. 
The fact that the amendments to the Constitution of 1980 did not end the ‘protected’ nature of Chile’s democracy should not come as a surprise, given that each of the constitutional reforms approved over the last twenty years was what the ‘political heirs’ of Pinochet were willing to concede. Due to this, in Chile we still have a Constitution that severely constraints the democratic self-rule of the people. Indeed, the most salient aspects of the authoritarian design (binominal electoral system, super-majority requirement for important legislation and an excessive powerful Constitutional Court and Central Bank) are still integral parts of the Constitution.
The presence of authoritarian features in Chile’s constitutional order explain the fact that in the recent presidential election three out of four presidential candidates running for office (Frei, Enríquez-Ominami and Arrate) included the need of a new Constitution on their electoral platforms. Regrettably, the only candidate (Sebastian Piñera) who did not mention constitutional change was elected (in a close election) President of Chile. Piñera’s defense of Pinochet’s Constitution is at any rate coherent with the fact that his coalition includes the political heirs of the dictatorship.


IV. Constitution-making throughout Chile’s History: A Dangerous Tradition

	In the previous section, we have seen how Chile’s transition to democracy has been unfolding under the shadow of an authoritarian constitution imposed on the country by the military regime. This already problematic aspect of Chile’s constitutional order acquires a whole new meaning when one takes into account that throughout the country’s history it has always been the case that the Constitution is imposed on the rest of the country by the winning side of a big political struggle. In effect, both the Constitution of 1833 and the Constitution of 1925 were introduced immediately after a civil war (1833) and military coup (1925) by those who had prevail in the military front. 
Given this historical background, one has to admit that the way in which the current Constitution of Chile was introduced represents something of a (very troubling) tradition. Having said this, one immediately speculates that precisely because Chile has never had a Constitution which was freely adopted by the people as a whole, every forty years or so the country experiences a huge political ‘earthquake’, which completely erases the previous constitutional order. 
Given this sad historical dynamic it cannot be ruled out that, if the authoritarian features of the Constitution of 1980 are not removed, the crisis of representation engendered by the latter could end in another violent struggle.
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