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Marriages of Choice:  Articulation of Agency, State Interventions and Feminist Locations    Flavia Agnes

The paper attempts to examine how penal provisions of rape, kidnapping and abduction are used in cases of  young girls who challenge parental authority and exercise their choice in marriage.  Despite being aware of the fact that it is a marriage of choice and voluntary elopement, the police collude with the girl’s family to protect patriarchal interests and community honor.  The situation becomes precarious when an upper caste girl elopes with a lower caste boy or when a Hindu girl falls in love with a Muslim boy, crossing boundaries of Hindu upper caste dictates of purity and pollution. In a society ridden with prejudices against lower castes and strife with communal conflicts, young couples who dare to cross community dictates are severely punished. The notion of women as sexual property of their communities is deeply internalized. At times, the price for choosing a partner would be a gruesome murder or public humiliation.  

The use (and abuse) of police power at the instance of the parents, is in direct contrast to women’s autonomy, agency and free will.  Judges have commented that many of the habeas corpus petitions filed by either the young husband or father for production of the girl in court are in fact cases concerning “elopement marriages.” In the context of the theme, “Rule of Law and Role of Lawyers,” the paper will examine the complex power equations that are played out during litigation and how provisions of Child Marriage Restraint Act are invoked to curb the freedom of choice of young girls.

The “Stubborn Persistence of Patriarchy”?  Gender Equality and Cultural Diversity
Catherine Albertyn

[bookmark: _Ref128104757]The tension between claims to culture and claims to gender equality has persisted in South Africa’s constitutional democracy, especially in relation to the cultures, traditions and customary law of black South Africans.  Traditional leaders failed to insulate the cultural domain from constitutional scrutiny in the 1993 Constitution, and a series of laws and court judgments have secured important equality rights for women living under customary law. Yet even as parliament and courts have granted women equal rights within the family and to inheritance and recognition as traditional leaders; a ‘stubborn persistence of patriarchy’ means that these rights remain contested in the public and private spheres. Women’s rights of access to communal land and within customary courts remain sites of struggle between the claims of traditional leaders and those of community members, including women. Much of this currently centers on the nature and extent of traditional (male) power over land, property and community. 

Although traditional leaders and their representative organization, the Congress of Traditional Leaders of South Africa (CONTRALESA), have been the major advocates for enhancing the status and power of traditional leaders and for limiting women’s rights in the name of traditional power and culture in policy and law reform processes, the accession to power of President Jacob Zuma has coincided with a more visible public expression of the importance of culture within the South African social fabric.  This assertion of culture is a positive recognition of its importance in making sense of the world. However, the form that it takes suggests the persistence of a chauvinist and bounded view of culture, protected in a private sphere that tolerates little internal or external dissent. It has thus enabled the (re-)emergence of patriarchal views of women, defined in terms of their reproductive and sexual roles, and as objects to enhance the status of men, rather than human beings with equality and dignity. In a political and social sense, this approach reinforces a patriarchal worldview inimical to the idea of gender equality and women’s human rights. 

[bookmark: _Ref128109461]In contrast to traditional leaders’ early attempt to exclude customary law and culture from the operation of the Bill of Rights (and thus to exclude the cultural sphere from constitutional rights), the language of rights has often formed the basis of traditional leaders’ objections to women’s rights and of the invocation of culture by public figures to justify particular norms and practices. This suggests that, at least in the realm of politics, a conflictual relationship persists between claims to culture and claims to gender equality in which the assertion of the former as a right, directly or by implication, undermines, marginalizes and overrides the value of the latter. 

In a constitutional sense, it is not difficult to argue that this is impermissible – at least in the sense of culture or cultural rights ‘trumping’ equality or equality rights. The 1996 Constitution addresses the apparent conflict between culture and equality by recognizing the importance of cultural identity and cultural diversity and embracing legal pluralism, at the same time as it renders these subject to the values and rights of a supreme Constitution. These include a strong commitment to equality as one of the foundational values and substantive rights of the Constitution.  The text suggests, at minimum, a liberal approach to multiculturalism that accommodates religious and cultural diversity as long as this is exercised consistently with fundamental rights. Any claim to defend a cultural or religious rule, norm or practice that discriminates against women must be justified in terms of the Constitution and its democratic values of equality, as well as human dignity and freedom. 

Of course, the interpretation of the Constitution is contested, producing competing narratives about the nature of democracy and South African society. Different ideas of multiculturalism generate divergent views on the interpretation of, and relationship between, cultural identity/affiliation/ diversity and gender equality/patriarchy. Underlying these are deeper disagreements over the nature of culture, gender relations, the place of the individual in the group, the form of the public/private divide and the significance and meaning of rights and values, such as equality, dignity and freedom.  If some of these approaches have – by accident or design – fallen on the side of a cultural or equality trump, a growing body of critical scholarship has sought to value, and reconcile, both cultural diversity and gender equality.  Drawing on the notion that culture is fluid and contested rather than bound and static, and on ideas of deliberative engagement within and across cultural difference, this work enables the best interpretation of South Africa’s Constitution as committed to cultural diversity and gender equality, and the best way of dealing justly with claims relating to culture and gender equality under the common normative platform of the Constitution. 

The starting point for this is a discussion, in part 2, about the nature of culture. This section identifies two opposing views of culture: a bounded, monolithic and privatized view and a more fluid, contested and porous conception. Each of these generates a different approach to patriarchy and gender equality.  The paper explores the assumptions, relevance and application of both approaches in South Africa and suggests that the latter meaning better captures the manner in which people live, and the particular nature of culture and customary law in South Africa.  A dynamic approach to culture also underlies a form of cultural diversity and legal pluralism that is open-ended and allows an active engagement with, and development of, constitutional norms and values.  By contrast, a bounded and static notion of culture inhibits change, forecloses deliberation and tends to reinforce hierarchies and inequalities. 

Although there is a degree of academic consensus on the open and contingent nature of culture amongst ‘multiculturalists’, there is less work on what this means for legal understandings of culture and equality, and the manner in which the law should address intra-cultural inequalities. In South Africa, legal academics have tended to concentrate on inter-group inequalities, and how various religious and cultural practices might be accommodated under our Constitution, rather than competing equality claims within a group. Part 3 of the paper focuses on South Africa’s equality jurisprudence, suggesting how this might be developed to address matters that raise competing claims to gender equality and culture. I argue that a contested view of culture underlies a context-sensitive approach and requires a detailed elaboration of the values underlying the equality right and a proper consideration of the cultural purposes of the alleged discrimination. Much of this approach is already present or implicit in the jurisprudence. The jurisprudence also enables a deliberative approach – permitting multiple voices, including those of women, community members and traditional leaders.  Such an approach, however, raises challenges for courts in terms of process and remedies. It also acknowledges the importance of deliberation beyond the courtroom, and thus of engaging law and politics, the state and society/community on cultural rules, norms and practices. 

Part 4 then develops these arguments in relation to claims of unfair discrimination based on sex/gender, not only in relation to relatively easy claims of legal status and recognition in family, but also in relation to claims to public power and resources (courts, leadership, land) that have generated significant resistance from traditional leaders, as well as socially contested cultural practices such as polygamy or virginity testing. This section considers the 2008 Constitutional Court case of Gumede v President of the RSA (concerning gender discrimination in customary marriage). Part 5 then addresses the alternative claims of unfair discrimination based on culture. Using MEC for Education, Kwazulu Natal v Pillay (concerning cultural discrimination) I argue that issues of intra-group inequality (and the intersection of gender and culture) need to be built into the adjudication of the claims so that courts may avoid the protection of discriminatory cultures. Part 6 addresses the idea of deliberation and the role of courts in fostering this. It briefly considers Shilubana v Nwamitwa (concerning the position of women as traditional leaders).

Social Policy and the New Development State: The Case of Colombia
Helena Alviar

In this paper, I argue that the adoption of new social policies, even if consistent with regional best practices, does not necessarily co-relate with positive developmental outcomes. More specifically, I argue that the success of new social policies is not only path dependent but also seems to depend on the specific political choices that made the adoptions of these policies possible.  Conditional cash transfers adopted in the context of a political choice to reduce structural and historical inequality are incomparable to ones adopted as a measure to help families in moments of crisis, reduce the burden on the government’s budget, treat poverty as a localized phenomenon ultimately linked to individual/household fortunes, or strengthened in order to enhance the political capital of a very powerful executive.

I will pursue these arguments in three steps.  I briefly describe the set of social policies that crystallized in Colombia during the 1990s.  What characterizes this new regime is a combination of the enforcement of constitutionally protected economic, social and cultural rights with conditional cash transfer programs as the most effective way for the state to channel social services to marginal segments of society (e.g., informal workers, or marginalized identity groups).  I then propose an analytical framework to understand the design and content of social policies generally and how it can be used to describe the historical evolution of social policy in Colombia in order to highlight the transformations that were set in place after 1990. Finally I propose some conclusions in terms of the success and failure of the New Law and Development Social Policy: Familias en Acción.

The Role of Human Rights Law in Protecting Environmental Rights in South Asia
Sumudu Atapattu

The convergence between the human rights movement and the environment movement is an important feature of recent times.  This convergence can be seen at the national level, regional level and, to a lesser extent, at the international level.  The relationship between environmental issues and the enjoyment of protected rights needs no emphasis as it is obvious that many of the protected rights, if not all, can be jeopardized as a result of environmental problems.  Contemporary international law does not recognize a specific right to a healthy environment although some contend that such a right is emerging.  Environmental regime lacks the sophisticated redress mechanisms that the human rights framework has and, not surprisingly, victims of environmental harm have begun to use this framework to seek redress.  Thus, both civil and political rights and economic, social and cultural rights as well as procedural rights have been invoked to seek redress for damage caused by environmental harm.  

My presentation looks at the link between human rights and environmental issues as articulated by the Superior courts in South Asia, particularly, the Indian Supreme Court.  The trend set by this court in Subash Kumar v. State of Bihar in 1991 where the court observed that the right to life enshrined in Article 21 (of the Indian Constitution) includes the right to enjoyment of pollution-free water and air for the full enjoyment of life has been followed by courts in other South Asian countries. The paper will discuss some of these cases and the influence that both international human rights law and international environmental law had in these cases.  In addition, another development seems to be emerging – an aspect that has not been fully explored in literature: using the human rights framework to prevent environmental damage.  Human Rights law is generally used as a tool to seek redress for violations of rights by state authorities.  However, in some instances this framework can be used to seek redress for an imminent violation of rights so that actual environmental damage would be prevented.  I hope to discuss the preventive aspect of the human rights framework through a discussion of the case Bulankulama and others v. Secretary, Ministry of Industrial Development and Others (generally referred to as the Eppawala Phosphate Mining case) decided by the Supreme Court of Sri Lanka in 2000.  

Legal Process of Outsourcing and the Rise of the Global Indian Lawyer 
Swethaa Ballakrishnen

Over the last few years, in response to an overbearing international call for legal cost cutting, general counsels and firms alike have begun looking to India for their legal outsourcing solutions. Though somewhat hesitant at first, this reliance has gained increasing momentum and earlier this year, research revealed that all of the top 30 UK law firms used the services of Indian Legal Process Outsourcing units (“LPOs”). This sudden market evolution has transformed not only the amount and nature of work that is being exported to the desi lawyer but also the way these services (and, by extension, the opportunities of the global legal profession) are perceived. Drawing from comprehensive ground interviews with the actors in India and in the US, this paper elaborates on the sudden growth of this very recent LPO phenomenon and the effects of such dependence on its Western counterparts with a focus on the following issues: (a) the fast-track growth of this industry and the change in sector perception following such growth by industry and prospective career aspirants alike; (b) the role of training in these centers as a plug for the country’s largely disparate legal training systems; and (c) the efficiency of the clinical, corporate structure of this model  (transparent growth tangents, competitive admissions etc.) in contrast to the other forms of legal association and practice in the country and the particular appeal of this industry to the Indian female lawyer. 

The attempt is to not only show the signs of and increasingly sustainable dependence but also raise concerns of this relationship in light of the sociology of the Indian legal profession and the translating concerns of professional responsibility and ethics that this reflects on the outsourcing of Western legal profession. For, while it is interesting that the industry has quickly evolved from a back-end, technical support service to a substantive global solution (which one Senior Training Executive called the “training of the Indian Global in-house Counsel”), it remains to be evaluated if such evolution, if possible, is symbiotically sustainable. 

Rights of the Ruled: Legal Activism in Imperial Russia
Jane Burbank

Although Russia is represented as a lawless place, law has been a vital part of Russian governance for centuries.  This paper sketches out the characteristics of legal rule in imperial Russia, with an emphasis on subjects' exercise of their rights to litigate and the functioning of the lower courts.  The pluralistic legal system enabled humble subjects to attain legal judgments that corresponded to distinctive social environments, while ladders of appeal and reporting connected lower-level courts to supervisory instances, ultimately to the supreme court (the Senate) of the empire and to the emperor.  Contrary to the much publicized "anti-law" tendencies of Russian intellectuals, ordinary subjects of the empire used the law proactively in their interests.  Rule of law in imperial Russia corresponded to ingrained assumptions about rights and sovereignty that differ from those held to be "universal" by many theorists today, but the law was nonetheless a powerful and self-evident presence in the lives of imperial subjects.      

Taxation in a Time of Crisis: Policy Leadership from the OECD to the G20
Allison Christians

After decades of directing global economic policy standards alone, the United States and Europe publicly extended leadership power to some developing countries in response to the economic crisis of 2008-2009. But an entrenched international architecture of tax policy expertise ensures that a small group of established players continue to shape tax norms and practices throughout the world. This architecture is based on historical international power relationships and institutional history. For diplomatic restructuring on the world stage to usher in a new age of inclusion for previously marginalized states and peoples, systemic changes must also take place in these entrenched institutions and processes.
Learning to Dispute: Repeat Participation, Expertise and Reputation at the World Trade Center
Joe Conti

The mixed method analysis examines the effects of repeat participation on disputing at the World Trade Organization (WTO). Differences between disputants in terms of their experience with WTO disputing processes affect the likelihood of a dispute transitioning to a panel review, depending upon the configuration of the parties. More experienced complaints tend to achieve settlements while more experienced respondents tend to refuse conciliation. The strategy of experienced respondents is derived from the expertise generated from repeated, direct participation, the normalcy of disputing for repeat players, as well as the perceived benefits accruing from a reputation as being unlikely to settle.  Repeat players also seek to avoid disputes expected to produce unfavorable jurisprudence, but do not actively try to create new case law through the selection of disputes. This research demonstrates a dynamic learning process in how parties’ use international legal forums and thus extends socio-legal scholarship beyond the nation-state.

Trying Democracy in the Shadow of an Authoritarian Legality: Chile’s Transition to Democracy and Pinochet’s Constitution of 1980 
Javier Couso
 
Chile’s transition to democracy was marked by the fact that the fundamental law governing the process (the Constitution of 1980) was explicitly designed by the military regime to ensure that the fundamental features of its ‘conservative revolution’ would be protected from what was seen as the inevitable return to democracy. Although the 1980 charter were later amended (1989, 1998 & 2005), the fact is that Chile’s transition to democracy was conducted in the shadow of the authoritarian legal framework elaborated by Pinochet’s constitutional advisers, which was deeply distrustful of democratic politics.  After analyzing the role that the Constitution of 1980 played in the transitional politics of the country, the paper examines possible ways out of Chile’s constitutional conundrum, in particular, the role that International Human Rights Law can play in that process.

Losing Mazibuko: (Re) Considering the Campaign Following Judicial Defeat
Jackie Dugard 

In October 2009 the South African Constitutional Court handed down its first water rights-related judgment, in the case of Mazibuko and Others v City of Johannesburg and Others. The case concerned the imposition of prepayment water meters, as well as the sufficiency of the government’s Free Basic Water Policy in large, multi-dwelling households, in a very poor suburb of Soweto, Phiri. Despite two previous courts (the Johannesburg High Court and the Supreme Court of Appeal) finding prepayment water meters to be unlawful and the City’s Free Basic Water Policy to be unreasonable, and following a complex and lengthy legal battle, the Constitutional Court found against the applicants on all grounds – the first time since its first socio-economic rights case – Soobramoney (1997) – that the Court has found against applicants in a socio-economic rights case. This paper will attempt to analyze the impact of this judicial defeat on the relevant social movement – the Anti Privatisation Forum – the community and the jurisprudence, asking the questions: if legal mobilization is about more than winning cases, how does one assess the impact of a losing case on a rights-based campaign, and how does one determine what a strategic case is (the latter question is a response to post-judgment criticisms of Mazibuko that it was an un-strategic case, and relates to the broader question of what is the role of law in a transitional democracy?).
The African Lawyer as Political Insider/Outsider
Rachel Ellett

This paper begins from the assumption that in order to understand political development in sub-Saharan Africa we must locate our analysis at the intersection of the state and civil society. One way to do this is through the lens of a profession.  Analyzing the internal dynamics of a profession allows us to cut-across conceptual spaces.  One profession that captures the inside-outside state tension particularly well is the law.  At the collective level lawyers simultaneously constitute and oppose the state. At the individual level a single lawyer may move back and forth between the state and the private sector several times over the course of his or her career.  This paper examines the internal dynamics of the legal profession and lawyers’ engagement with the African state in two southern African countries: Botswana and Malawi.  African lawyers have played a central role in building and sustaining the African state since the colonial period.  But what role does the contemporary lawyer have in democratizing the African state? How is the African lawyer able to maintain autonomy, engage in collective action, manipulate informal networks and protect civic space while maintaining the sense of apolitical morality so essential to their legal authority? Based on qualitative field research in Botswana and Malawi, this paper finds that historical patterns of elite lawyer movement in and out of the state, law society’s pathways of activism, and evolving trends in the legal marketplace shape the relationship between the African lawyer and the state. 
Rootless Justice: Law and Everyday Life in Northern Thailand
David M. Engel

Research on injuries in Chiangmai, Thailand, provides insight into concepts of justice and the role of law in everyday life in ‘Lanna’ - the distinctive cultural region of Northern Thailand.  Justice as it is characterized in the injury narratives of hospitalized victims in Lanna is despatialized, severed from the roots that formerly connected injury remediation practices to particular locations.  Popular views of law and justice, as reflected in injury narratives of the interviewees, were shaped by two transformational periods in the modern history of Lanna: (1) The integration of Lanna into the modern Thai state and its political and cultural subordination from 1890-1935, a story usually told from the perspective of Bangkok as a triumphant achievement by the Thai king that protected Thailand from the threat of colonization;  and (2) The impact of globalization on Lanna society from 1980-2000, a period of dramatic socioeconomic change that drastically altered the relationship between villagers, their birth communities, and the customary legal practices that had long prevailed.  This paper will examine both of these transformational periods in order to explain some of the most notable features of law and everyday life in contemporary Lanna, namely the increasing irrelevance of formal law, the reluctance to insist on compensation in injury cases, the absence of “rights” in the discourse of ordinary people, the emergence of new forms of Buddhist practice that are understood to steer injury victims away from an insistence on remedies, and the accelerated disappearance of Lanna identity along with its spatially-rooted customary law traditions.

The Logic of Anti-Reservation Litigation in India: Courts and the Politics of Resentment
Alexander Fischer

This paper studies judicial policy-making in the context of India’s compensatory discrimination policies (also known as affirmative action, reservations, or positive discrimination). Although subject to judicial oversight from time to time, these policies became a site of intense constitutional litigation during the late 1980s: out of 345 compensatory discrimination cases decided by the Indian Supreme Court since 1950, 279 have been decided after 1990. While the data and case
coding scheme presented partly reflect general changes in the Indian Supreme Court as an institution – for instance, the emergence of public interest litigation – there can be little doubt that this massive
increase of litigation points towards the enormous impact of the Mandal controversy and the related rise of the lower castes in India’s electoral arenas; similarly, the paper traces other variables, such as
litigant types, litigant success, or the regional distribution of cases in the context of uneven patterns of lower caste emancipation and the corresponding politics of resentment. Locked into a legal
discursive cage and within a juristocratic structure, India’s Supreme Court judges have thus taken centre stage in the transformation of compensatory discrimination policies as India has shifted towards economic liberalization and new patterns of democratic participation, dominated by party fragmentation and coalition governments, interest group pluralism and demand politics. Studying this process, the paper focuses on the judicial response to India’s silent revolution, the electoral victories of the backward classes and the new assertiveness of hitherto marginalized social groups.

The Power of Definition:  Brazil’s Contribution to Universal Concepts of Indigeneity
Jan Hoffman French

This paper will build on discussions about the potential benefits and difficulties with developing a universal definition of “indigenous peoples.” For example, anthropologist Dorothy Hodgson addresses the conceptual issues associated with New World indigeneity, where (along with Australia) the concept originated, and its application to other locales, such as Africa. My paper will explore the spaces made available for theorizing “indigeneity” by the lack of a definition in the UN Declaration on the Rights of Indigenous Peoples, adopted in September 2007. Specifically, this paper will take up the challenge presented by the diversity of groups claiming indigenous status in Brazil. To what extent do distinct cosmologies and languages that unquestionably mark Amazonian indigenous groups, such as the Wari’, as “indigenous” affect newly-recognized tribes in the rest of Brazil who share none of the indicia of “authenticity”? This paper will address the following questions: how do we situate these newly-recognized tribes within the context of the Declaration, and what does the Brazilian experience have to offer in providing openings for claims that might have been made through alternative means, such as land reform and international cultural heritage rights?

Law and Governance of Social Policies in Venezuela: A Case Study of the Bolivarian Misiones”
Manuel Gomez

In 2003, the Venezuelan government launched the Bolivarian Misiones, a group of social programs and poverty alleviating initiatives intended to deliver goods and services directly to the population. These programs were financed with resources coming directly from the Special Oil Fund (SOF), a mechanism created by the executive to manage the windfall of petrodollars generated by an unprecedented surge in oil prices. The discussion offered in this paper is based on an empirical investigation conducted between December of 2008 and March of 2010. In addition to relying on several secondary sources, that include historical documents (e.g. congressional reports on past initiatives and proposed legislation), legislation, and administrative data dealing with social policies affecting property rights; my analysis is also based on a series of semi-structured interviews conducted during various trips to Venezuela, with at least forty individuals that include key officials of the Venezuelan government, policy-makers, representatives of multilateral organizations involved in Venezuela (e.g. World Bank, IADB), legislators, and also representatives of the local business and industrial sectors. This methodological approach has allowed me to offer a rich and contextualized description of legal tools, implementation strategies, and practices; and also about the corresponding obstacles pertaining to the subset of government Misiones dealing with land tenure, housing finance, and the redistribution of unused private and public land. In examining each of the selected Bolivarian Misiones, this research also considers the legal, institutional and practical obstacles posed to the implementation of the aforementioned social programs, and to the government’s broader social agenda. Ultimately, this paper also seeks to contribute to the nascent literature on the impact of law and legal institutions on innovative social policies, and conversely, on the effect that social policy and other development initiatives might have on existing laws, institutions and practices.

Sri Lanka: A Crisis of Institutions and Constitutions
Mario Gomez

Sri Lanka has been in a state of transition for many years.  Somewhere in the 1970s it transited from democracy to a form of autocracy. A new constitution centralized power in Parliament, alienated Tamils and sowed the seeds of the violence that followed. In the 1980s this transition was accentuated with the adoption of a new constitution that created a strong Executive Presidential system, unheard of in the democratic world.  In May 2009 the country made another transition when the LTTE was defeated and government’s writ ran over the entire country for the first time in 30 years. In between there have been other mini-transitions. In 1994 a new political regime and a fresh political actor attempted to negotiate peace with the LTTE and to address some of the rule of law issues of the previous regime. Both these failed. Part of that transitional process was an attempt to deal with human rights abuses that occurred during a war with insurgents in the South of the country and to provide reparations to victims.  In 2003 Sri Lanka experienced its first serious peace process when the government attempted to negotiate a constitutional peace with external facilitation. This process also failed and this led a new political regime to resume a military campaign against the LTTE. 

Despite its most important transition – from war to peace in 2009 – the country still grapples with an institutional crisis and a constitution that lacks credibility. There is no institution at the moment that commands widespread public respect.  If this transition is to be sustained it will require at least three things: (a) equitable economic growth; (b) a constitution that must distribute power appropriately amongst the three organs of the state and between the centre and regions; and embed the values of multi-ethnicity, democracy and human rights; and (c) credible and independent institutions that will supervise the state and non-state actors ensure that the rule of law is adhered to. This paper will explore some elements of the latter two processes: what are the elements that should figure in a new democratic constitution for Sri Lanka and how may independent institutions be created and sustained?

Varieties of Legal Dualism: Making Sense of the Role of Law in Contemporary Russia
Kathryn Hendley

Russia has been severely punished by the world community for the propensity of its political leaders to dictate the outcome in cases that affect their interests. Not only does Russia languish near the bottom of the various indexes that purport to measure various elements of the “rule of law,” but much of the social science literature takes the unuseability of the Russian legal system as a given. While not disputing the existence of so-called “telephone law” in Russia in politicized cases, the paper seeks to put this phenomenon in a broader context. The paper is grounded in a series of focus groups and interviews conducted in Russia in 2007-08 that show that Russians are more open to the prospect of using the legal system than the literature recognizes. At the same time, the respondents saw limits to the usability of the legal system. What emerges is a dualistic legal system in which some Russians look to the law to help them solve their problems, while others remain distrustful. The paper seeks to outline the conditions that give rise to a perception that the legal system is hopelessly compromised which, in turn, will provide a map to the varieties of legal dualism in Russia. The paper will conclude by reflecting on the extent to which such phenomena are unique to Russia or to authoritarian countries more generally.

Transitional Justice and the Inter-American System: Taking National Courts to Task
Alexandra Huneeus

This paper examines how the focus of the Inter-American Court on cases of transitional justice has embroiled it in a high level of review of the work of national courts.  As a result, the Inter-American Court regularly issues rulings that require action by the national courts.  The national courts, for their part, do not always respond to these direct orders, refusing to allow the Inter-American Court appellate status.   By examining these direct orders, the paper helps construct a richer understanding of the dynamics of the Inter-American court dialogues, and of compliance to the Inter-American Court.

The Law and Informality Project
Diana Kapiszewski 

Nearly two-thirds of the world’s three billion workers are informally employed. For most, informal employment is associated with precarious working conditions, paltry incomes, and legal insecurity. Yet in recent years informal workers in several regions have begun to fight – and win – battles to enhance their legal status. Street vendors in India, for example, achieved the first ever National Policy on Urban Street Vendors in 2004.  Home-based workers in Pakistan saw a parliamentary resolution regarding home-based work passed in April 2007. And in April 2009, waste pickers in Colombia earned official recognition as self-employed entrepreneurs from the country’s Constitutional Court.  As these examples illustrate, while informal workers are traditionally understood to be “outside” the legal system and formal employment regimes, their position with regard to legal-regulatory frameworks is more complex and variable. This project explores how the relationship between informal workers and the legal system is negotiated and defined, and how it has evolved in contemporary Latin America. Hypothesizing that the relationship is shaped by both constitutional reformulation and the ebb and flow of neoliberal reform, we focus on the experiences of Peru and Colombia since the early 1990s. Both countries have engaged in significant constitutional revision (in 1993 and 1991 respectively), and both have sought to implement neoliberal reforms over the past two decades.  First, the project maps the laws, rules, and contracts that employers, domestic governments (at the local, state, and national level), and international institutions (legislative bodies or courts) have sought to elaborate to regulate and guide informal workers and their work. This first part of the analysis “locates” informal workers within this legal-regulatory matrix, shedding light on the extent to which informal workers are covered or “reached” by legal systems and formal regulatory regimes. Second, the project explores: (a) the strategies informal workers use to encourage the state to create or modify legal norms relevant to them and their work; and (b) the ways in which informal workers use the legal system itself. Its final objective is to explain why some informal workers have adopted particular legal strategies, weighing the relative influence of national and local institutions, as well as characteristics specific to occupational categories and working conditions.
Locating Constitutions: Is the Focus on Constitutional Rights Under-determining the Location of Political Power?
Heinz Klug

While the prominence of constitutional rights is a celebrated dimension of the post-cold war wave of constitutions, this paper will explore the relationship between this emphasis on rights and the relative failure, in these same constitutions, to adequately address the location and effective exercise of political power. Despite the adoption of an increasingly expansive range of rights, including political, civil, social, economic and even environmental rights, as well as institutional innovation in the protection and advancement of rights through constitutional courts, human rights commissions and other institutional innovations, the legal and institutional mechanisms for managing the exercise of political power have remained relatively under-developed. First, the constitutional structure of the state and government is still modeled in most cases on the division between the legislature and executive but has consistently failed to effectively empower the legislature as compared to the executive which continues to dominate most constitutional systems. Second, the allocation and management of power within the executive has often become intensely centralized in particular individuals without there being an effective allocation of power to the individual ministers and government officials who must perform the functions that ensure an effective state. Third, the true location of authority often lies within the political party that is in power and the constitutional order fails to provide an adequate means to holds leaders accountable or manage the exercise of authority within political parties. Fourth, even those constitutions that seek to address the question of private power within the constitutional order, often fail to adequately define the role of political parties in the creation and operation of the democratic order. The paper concludes by arguing that these issues have profound implications for the sustainability of democracy and constitutionalism in developing and transitional societies and that more attention needs to be paid to the allocation and management of political power in building effective states and constitutional orders.     
Law as a Social Construct: Cross-National Comparison 
Marina Kurkchiyan 

This paper examines how people in England, Poland and Bulgaria construct the meaning of law and its role in maintaining social order.  The author identifies differences between the three societies in their respective interpretations of law that highlight a considerable diversity of expectations of what law and legal institutions can do and should do.  In addition, the author argues that research into legal consciousness at the national level requires a close look at variables such as the sense of ownership, the socio-legal self-image of the group, and the overall quality of social relations in any particular society. The author provides supporting evidence from transcripts of focus group discussions and further illustrates the findings by data from representative surveys conducted in the three countries under scrutiny.  
Outlawing Amnesty: The Return of Criminal Justice in Transitional Justice Schemes 
Lisa Laplante

Until recently, in countries seeking to address past episodes of systematic human rights violations, amnesties were considered an acceptable means of promoting transitional justice, which meant human rights perpetrators went unpunished.  In response, truth commissions became a popular alternative to criminal trials.   Yet, international criminal law lawyers questioned the legality of the resulting amnesties, and eventually carved out exceptions for certain international crimes.  Yet, this discourse suggests that it is still possible for nations to resort to amnesties for serious human rights violations during political transitions, and thus impunity. I respond to this tension in international human rights law and international criminal law with respect to amnesties by addressing the Barrios Altos case, a seminal decision of the Inter-American Court of Human Rights in 2000, that declared unlawful Peru's amnesty laws promulgated in 1995.  I draw on my experience in Peru to show that international law directly impacts national transitional justice experiences, and argue that the tradition of exchanging truth for justice no longer enjoys solid ground; instead, criminal justice must be done.

Movement without a Mobilization: How Individuals and Communities Shape Environmental Legal Reform in China
Leah Larson-Rabin

China's environmental management system of laws and policies is highly dependent on a "fire-alarm" regulatory approach.  The state's low capacity for oversight and enforcement means that violations are rarely punished even when polluters can be identified--which is often difficult if there are multiple stakeholders and the source of pollution is diffuse.  Nevertheless, stability remains a significant goal of the Chinese Communist Party leadership, and severe environmental degradation is not only costly, but has also already produced thousands of public demonstrations.  Although it is clear that the central government has responded to environmental degradation as a source of instability by creating new legal institutions, and promulgating and amending laws and policies, the literature neglects the connection between local dissatisfaction and reactive legal and institutional reform. 

By gathering data on lake water quality change, local discontent, and political action, this project evaluates how individuals and communities in China’s authoritarian context speak to power at the central government level.  I also test under what circumstances discontent has a direct impact on law, generating an environmental movement at the micro level without organized mobilization.  The feedback effect that emerges means political coercion and coordination suppression do not automatically prevent individuals and communities from shaping legal reform.  This effect and the resulting reform also support evidence of the government’s commitment to creating a functioning legal system that channels discontent away from destabilizing “mass incidents.”  As environmental degradation increases, and interferes with economic benchmarks, environmental law and institutions will play a larger role. 

Lawyers, State Officials, and Significant Others: Symbiotic Exchange in the Chinese Legal Services Market
Sida Liu 

In China’s legal services market, lawyers face strong competition from a variety of alternative legal service providers.  Based upon 256 interviews with law practitioners and public officials, three years of ethnographic work on a professional internet forum, and extensive archival research, this paper develops a theory of symbiotic exchange to analyze the competition between lawyers, basic-level legal workers, and other practitioners in ordinary legal work, as well as how the state regulates these competing occupational groups. The author argues that the dynamics of professional competition in the Chinese legal services market can be explained by the symbiotic exchange between law practitioners in the market and their regulatory agencies and officials in the state. Chinese lawyers’ weak position in the market is because their exchange with the state is often not as strong and stable as their competitors. The prevalence of symbiotic exchange leads to the structural isomorphism between market and state institutions in China’s transitional economy.

The Disintegration of the Legal Profession in Sudan 
Mark Fathi Massoud

The inheritance of divergent legal systems from colonial architects and the instability of postcolonial Sudanese politics split the legal profession into three, each faction adopting a distinct legal paradigm – common law, civil law, and Islamic law. Each legal "complex" (coalitions of public and private lawyers, law professors, and judges) asserted itself and achieved dominance at different times since the country’s 1956 independence. Deep internal friction left the legal complex shattered, co-opted by various regimes in power, and ultimately unable to maintain any lasting, collective voice promoting political freedom. 

This paper provides three reasons why the legal profession in Sudan was unable to sustain a voice for political liberalism and freedom -- socio-economic, educational, and religious divisions that fractured the legal profession itself. By tracing the dramatic trajectory of the legal complex in Sudan, one in which not all factions have been fundamentally engaged in the project of building a politically liberal state, this paper provides evidence for three broad conclusions for socio-legal theory on the function of legal professionals in highly volatile postcolonial states: the legal complex is constituted by a small group of individuals who require public support in order to maintain their influence; individuals with legal training follow their political motivations, even at the expense of political liberalism and democracy; and most strikingly, regime leaders co-opt the legal complex to serve the regime’s interests, ensure its survival, and guarantee its authority. 

Lawfare
Jens Meierhenrich

In 1994, the landlocked, impoverished country of Rwanda was the site of genocide. Incited by elements within their government, Hutu soldiers, militia, and ordinary peasants roamed the countryside for three months with the intent to destroy, in whole or in part, the Tutsi ethnic group, as such. In 2002, the then Government of National Unity—led by the Rwandan Patriotic Front (RPF)—formed so-called gacaca jurisdictions in an attempt to come to terms with all but the most serious crimes committed in the course of the 1994 genocide. By focusing on the invention of the gacaca jurisdictions, I am analyzing the making of lawfare, what Jeremy Bentham called “an irregular system of warfare.” My focus is on the rule of law as a political weapon. Based on archival and observational field research, I explain why, and how, Rwanda’s extraordinary experiment in transitional justice turned into an experience of transitional injustice, which resurrected, in more ways than one, the specter of collective violence. Although my analysis of legal contention is concerned with the case of Rwanda, my findings are relevant beyond this single case.

Law from Below: Women’s Human Rights and Social Movements in New York City
Sally Engle Merry 

Despite the ambivalent history of the domestic application of human rights in the US, human rights increasingly offer important resources for American grassroots activists.  Within the constraints of US policy toward human rights, they provide social movements a kind of global law “from below:” a form of cosmopolitan law that subalterns can use to challenge their position.  In order to explore to what extent human rights can be mobilized “from below,” we distinguish between human rights as law, as aspiration, and as governance.  Using a case study from New York City, we argue that human rights provide important political resources to US social movements, primarily in their aspirational dimensions rather than as law.   Moreover, the mobilization of human rights is heavily mediated by those who translate the law into local idioms and who translate local grievances into human rights terms.  (This paper is co-authored).


“Take Your Rights Then and Sleep Outside, On the Street:” Rights, Fora and the Significance of Rural South African Women’s Choices
Sindiso Mnisi

Arising out of statements rejecting human rights made by rural women in the north eastern corner of South Africa, this paper interrogates questions of what rights mean to different women in different situations, and where they claim their enforcement and what this signifies about the women’s values and the forms of authority that they recognize.  The paper departs from empirical research on women’s real life rights choices (rejecting, selecting or embracing ‘human rights’), and the ways and forums in which they exercise them (within and without their immediate communities).  It then looks at the broader context of formal law’s interactions with these women and its attempts to regulate, by formalization, the avenues through which women gain access to justice. 

The article draws from emergent scholarship that challenges conventional discourses on rights that are positivistic – with a narrow conception of ‘acceptance’ or ‘rejection’ of ‘bounded’ and ‘essentialized’ rights – and foreground institutions.  It theorizes the more textured realities of the women in the cited case studies, which represent complex and multifarious conceptualizations and relationships to rights, and contends that individual choices are critical to the embodiment and eventualization of rights.  It, therefore, argues that rights and the forums in which they are asserted are integrally connected and give expression to the range of fundamental values, pragmatic calculations and bald risks of women.  The paper concludes that there is a central (if sometimes arcane) thread that weaves these concerns together, and that is choice.  It, therefore, illustrates the ways in which legal pluralism might offer rural South African women better opportunities to realize greater freedom through claiming a variety of rights, and uses the problems with the Traditional Courts Bill in South Africa to show what the mechanisms are by which this freedom can be suppressed by state and other powers.

Judges in Transition: The Case of El Salvador
Cecilia Naddeo

El Salvador is notorious for having historically disregarded the manifold recommendations on how to deal with the legacy of its 12-year internal armed conflict issued by the Inter-American Commission on Human Rights. Its timid record of partial compliance with one of the judgments issued against it by the Inter-American Court of Human Rights is somehow more promising, but an overarching, questionable reservation to the acceptance of the jurisdiction of the Court by the State threatens to turn further litigation efforts into futile exercises. Despite this disheartening reputation and compromised prospects, domestic stakeholders continue to rely heavily on the regional fora to air their concerns, look for guidance, and seek redress for past and current human rights violations. In this paper, I argue that the interaction between (regional and domestic) human rights NGOs and lower instances of the Salvadoran judiciary have defined a distinct, innovative approach to expanding the influence of the Inter-American human rights system on Latin American states. While activists and judges generally have differentiated agendas, their convergent action in El Salvador has benefited both and eventually influenced the adjudication of constitutional claims at the otherwise detached Salvadoran Supreme Court. I conclude by asking whether in some specific instances, the regional and domestic NGOs might have misread the possible reaction of Salvadoran criminal law judges vis-à-vis the adjudication of the past and may have contributed to delay the abridgment of impunity in El Salvador.

Political Competition and Judicial Independence in Electoral Democracies: An Empirical Test of the Strategic Pressure Theory
Maria Popova 

I have previously argued that in electoral democracies intense political competition hinders, rather than promotes, the development of independent courts.  I have proposed a strategic pressure theory of judicial independence, which explains differences in the level of judicial independence in increasingly competitive Ukraine and increasingly uncompetitive Russia during the late-1990s and early 2000s.  Ukrainian incumbents, who faced a realistic chance of losing office in the next election cycle, chose to politicize a much greater number of court cases and exerted sustained pressure on judges.  By contrast, Russian incumbents, whose re-election was virtually guaranteed, left more wiggle room for courts to deliver unbiased decisions.   Further research has confirmed not only the predictions, but also some of the mechanisms of the strategic pressure theory in other country and temporal contexts within the FSU region.  Specifically, post-colored revolution in Ukraine and Georgia have maintained a high level of political competition and sustained efforts by incumbents to politicize justice, pressure the courts, and limit their decisional independence.   

The next logical step in the empirical testing of the strategic pressure theory is to check whether its claim can be generalized beyond the post-Communist region.  In this presentation I will do just that.  I use data from the World Bank’s Database of Political Institutions to derive several measures of political competition.  I use Kaufmann’s Rule of Law Governance Indicator data to measure judicial independence.  The analysis supports the strategic pressure theory.  It suggests that, in electoral democracies, higher levels of political competition are associated with lower levels of rule of law.  

Global Capital, International Institutions and the Emergence of Transnational Activism
Pablo Rueda

Social scientists from different disciplines have studied the relationship between neoliberal globalization and the rise of transnational activism.  Some such scientists claim that the flow of capital around the globe has also increased the flows of people, information and ideas, so that people in different parts of the globe can organize and act collectively, among others, against the consequences of neoliberal globalization.  Others argue that albeit the global flow of capital may give activists a cause to fight against, it provides neither the resources nor the opportunities for transnational activism. Thus, they claim that the increases in capital flows do not explain this phenomenon. Instead, the growth of international law, institutions, and intergovernmental organizations provide the resources and opportunities that give rise to transnational activism.  This paper focuses on the transnational campaign of the U’wa indigenous group against oil exploration in their territory to establish the extent to which global capitalism and intergovernmental institutions provide the resources and opportunities for transnational activism. Drawing evidence from interviews with key informants, it shows how campaigners and their antagonists sought to increase the scale of the campaign transnationally through different routes. While the oil companies resorted to international law, international human rights organizations, intergovernmental organizations and academics in elite American universities, activists used the institutions of corporate capitalism like corporate shareholders, financial risk evaluators and banks, to advance their claims.

The International Trade Regime and Policy Space Safeguards in Brazil: An Analysis of the Intellectual Property Regulation and the Trade Finance Domestic Regulation
Michelle Sanchez

The paper analyzes the inter-connection of the global trade regime rules, implemented with the creation of the World Trade Organization (WTO) and its related agreements, with the domestic regulation in Brazil, considering the alternative development strategies undertaken by the country in the last fifteen years. The focus of the paper is on two paradigmatic examples: the intellectual property regulation and the public institutional arrangement on trade finance (focusing on public export credits). Both examples, though implemented in two different government agencies with specific policy strategies, evidence how the coordination between the international and the domestic legal systems has provoked responses with a development perspective in Brazil. A preliminary liberal conception of those two fields of regulation re-designed the regulation in Brazil by a mere adoption of the WTO agreements, with any revision on the national model of the Brazilian institutions. However, those two fields Brazil has later experienced challenges to the exclusive-liberal perspective for the implementation of WTO rules. The paper will analyze the main challenges of the export credits system in Brazil and the proposals of change that have been developed inside the government, as well as the impacts such reforms are expected to have in international arrangements that Brazil is engaged in.  The purpose of the paper is to go beyond the first analysis of the WTO trade regime limiting developmental policies, demonstrating how the changes in the international regulation has provoked new creative arrangements inside a country like Brazil.

The Role of Law in Carving out Policy Autonomy for Developing Countries in the WTO
Alvaro Santos

In my paper, I explore the relationship between law and economic development using the cases of Mexico and Brazil.  In the context of Latin America, some states have begun to assume a more active role in the economy. They are moving away from the paradigmatic economic model of market liberalization, often referred to as neoliberalism or the Washington Consensus. If, as we believe to be the case, countries are letting loose of this model, we seek to document what kind of changes are taking place, how law helps - or impedes - its articulation, and with what results.  We call this State, which is reasserting its position as a crucial agent of national economic change, the New Developmental State (NDS).  What seems clear is that the policy spectrum between neoliberalsim and the old Developmental State is vast.  This paper seeks to situate Mexico in that spectrum. The hypothesis of this paper is that Mexico has moved little from the Washington Consensus model but nevertheless the government is beginning to undertake policies that depart from it. It is yet to be seen whether these are only minor adjustments in difficult times and whether the current financial crisis accelerates this process setting economic policies in a new direction.  This research seeks to contribute to a debate in the legal and economics literature concerning the role of law in social and economic change.  This debate includes important questions of knowledge – about just how law affects social behavior and outcomes- and implementation – even if we have the knowledge about how law matters, can we succeed in the operation? Thus, this research seeks to illuminate what role legal ideas, institutions, and practices play in both theory and policy. 

Legal Pluralism: How Many Transitions in a Transition?
Boaventura de Sousa Santos

Legal pluralism has been conventionally conceived of as a geo-political category, hence as a spatial category. Resorting to the concept of inter-legality, I once proposed to reconceptualize legal pluralism, in phenomenological terms, as a life (everyday life) experience and as an interaction rather than as a system. I would like now to reconceptualize inter-legality once again, this time as a temporal category, i.e. as a constellation of different legal times and legal durations.


Development Banks and Innovation Finance: The New Role and Legal Tools of BNDES Action in the Brazilian Economy
Mario G. Schapiro

This paper examines new ways of direct State intervention in Brazil’s financial environment, which has a prevailing development bank (state-owned financial institution) – BNDES (National Bank for Social and Economic Development). The main purpose of the article is to describe the new role and legal tools developed by BNDES to finance innovation and start-up companies.  The work is based on the assumption that there are a variety of institutional alternatives of financial organization, which reflects the individual history of countries. Thus, we can identify, for example, differences between the U.S. and the Japanese-German model: while the former is based on the operations of the capital market, the latter on institutional investors and the banks. It is also for this reason that we can recognize the specificity of the Brazilian case, in which the national financial system takes into account state agents as its main financial players. Of them all, the BNDES is the most significant example.

Thus, after reviewing the direct State intervention as a historical feature of the Brazilian financial model, the paper examines the changes that has recently undergone. A new economic paradigm, the knowledge based economy, brought changes to the way State interferes in the economy. A case study shows that not only the financing of innovation has become paramount within the BNDES agenda, but also that this activity has been associated with a new rationale for intervention. Responding to this new economic setting, the Bank tries to spur other financial agents, taking a role in inducing both emerging companies and venture capital investors. Instead of taking the place of the financial market, BNDES tries to leverage the financial sector, mainly its venture capital sector. Therefore, the prevalence of the state agent in corporate finance is based on new tools and takes a different rationale, consistent with a privatized economy, open to international competition. The paper examines four kinds of legal tools, which have been developed by BNDES to spur innovative companies: (i) equity participations; (ii) credit contracts; (iii) indirect participation in private venture capital funds; and (iv) contracts based on non-reimbursable resources.  Despite the differences, one can find some functional identities among them: although they have different designs of governance structure to deal with uncertainty, all of them are opened to some degree to the adaptability and flexibility of their terms and encompass horizontal collaboration among the public bank and the innovative firms.  



Constitutionalizing Gender Difference: Implications for Women’s Rights Advocacy in the Southern Cone
Druscilla Scribner
This paper examines the use of gender in constitutions and its significance for gender equality.  New democracies, and some older ones, are increasingly including gender provisions in their constitutions. How do women’s groups and rights advocates utilize these provisions as part of a wider strategy for policy change?  Under what political conditions are such advocacy strategies successful in shaping policies that affect gender equality? To address these questions, we trace the political use (legislation, policy, and judicial interpretation) of gendered constitutional provisions in Argentina, Chile, and Uruguay, countries that differ substantially with respect to how they have “constitutionalized” gender. Within the case studies we examine four policy areas—gender-based violence, reproductive rights, workplace equality and discrimination, and family law—and analyze the interaction between constitutional provisions, national legislation, and local women’s movements. The three case studies demonstrate comparatively how various constitutional provisions provide a legal basis and legitimacy for women's rights advocacy, influence the content of legislation and judicial review of laws and policies, and enable women’s groups to pursue their goals.  (This is a co-authored paper and is part of a larger NSF project on gender and constitutions.)

Transnational Legal Process and State Change: Opportunities and Constraints 
 Gregory Shaffer

This essay sets forth and applies a socio-legal approach to the study of transnational legal processes and their effects within countries. It builds its analytic framework from empirical studies of transnational legal processes’ differential impacts in six regulatory areas in a range of countries in Asia, Africa and South America. The essay defines the concepts of transnational law, transnational legal process, transnational legal order, state change and transformation, and recursivity. It sets forth five dimensions of change that transnational legal processes can spur within states - changes in substantive law and practice; broader shifts in the boundary between the state and the market; changes in the architecture and allocations of authority among state institutions; the development of new markets for expertise; and shifts in accountability mechanisms and their attendant normative frameworks. It contends that variation in the impacts of transnational legal processes can be assessed as a function of three clusters of factors - the legitimacy, clarity and coherence of the transnational legal norm; the relation of the transnational legal order to the receiving state in terms of power and the place of intermediaries conveying the legal norm;  and the affinity with demands of domestic elites and other constituencies in light of domestic political struggles and the extent of change at stake. It introduces five empirically-grounded socio-legal studies that illustrate the interaction of transnational and national legal processes, and the extent and limits of transnational legal processes’ effects.

The Unequal Distribution of Rights: Who Gets What and Where at the Subnational Level?
Catalina Smulovitz  

Equality under the law is a powerful and inspiring promise of democracies. Empirical studies have shown, however, that differences in social endowments have affected and hindered its fulfillment. The purpose of this paper is to show that inequality under the law is due not only to differences in the social endowments of the actors but that also to differences in the way federal institutional arrangements and politics shape the distribution and implementation of rights. While social endowments explain differences between privileged and unprivileged actors, the political and institutional consequences of federalism explain why and how the protection of rights of actors with similar endowments differs across the territory. The study will specifically analyze how and why victims of domestic violence are unevenly protected in five Argentinean provinces. 

Criminalizing Culture
Helen Stacy

The signature of legislative and institutional restructuring of developing and transitional countries has been the wholesale entry into international and regional human rights treaty bodies, on the one hand, and the heavy use of domestic criminal laws to implement new standards of public, private and corporate behavior, on the other.   It has been claimed that criminal laws against female genital cutting are merely the latest version of earlier generation’s criminal sanctions against sati (widow burning) and foot-binding.  Different today, however, are the additional layers of legalization that exist outside the nation state through regional and international jurisprudential or regulatory systems – the ICC, the WTO, regional courts and economic pacts, and multilateral and unilateral aid.  This thoroughly mixes legal genres that have hitherto been distinct: local and international contexts vie with each other, as do the different legal paradigms of individual culpability under criminal law, and the slower and more diffuse tactics of international human rights and liberal institution norm-dispersal.  Human trafficking and corrupt corporate practices are two contemporary examples that lie as the nexus of this set of laws, norms and practices.  Both issues are attracting increasing rhetorical attention, but the range of regulatory responses is huge and the outcomes so far are mixed.   

The Culture of Noncompliance with Rules in Latin America
Mauricio Villegas

Noncompliance of rules in Latin America is a pervasive and complex phenomenon involving a number of factors. There are diverse disciplinary perspectives regarding this phenomenon. Each places particular emphasis on a specific factor. Three of these visions are analyzed here: a strategic perspective that focuses on self-interest; a political vision based on the perception of illegitimacy, and finally a cultural view that attempts to show how a belief in higher values can provide incentives for noncompliance of norms. Although none of these perspectives can completely explain the phenomenon of noncompliance, they all shed light on some of its basic aspects. More specifically, this article focuses on the analysis of six non-complying characters, as well as the contexts in which they act, and the remedies needed to counteract their practices.

Law’s Location in China’s Countryside
Margaret Woo

Law is at its most promising when it can render assistance to a society’s most vulnerable population.  China’s most vulnerable population was and remains to be its rural poor.  Despite efforts to bring “rule of law” to the countryside, the main methods relied upon by rural residents continue to be informal rather than formal processes such as mediation, administrative appeals, and xinfang (letters and visits or generally known as petitions).  Empirical studies of rural citizen’s use of courts alternately concluded that rural residents find the message of law empowering but the process technically disempowering; that they believe litigation is “too costly;” and time consuming but then, petition endlessly to Beijing; that they don’t trust lawyers or other legal actors as outsiders but then, welcome these outsiders as being more objective; that they don’t trust the courts as being aligned with local governments; but that they “trust” national governmental authorities.  Similarly, while speaking the message of law, the Chinese state nevertheless increasingly channeled social discord towards administrative and Party officials for management or resolution, instead of through the formal judicial systems.  Why has this happened and what does this say for the role of law and courts in Chinese reforms?

Panel on Global legal skills pedagogy – what can we learn from each other?
Panelists: Aviva Kaiser, Shaheda Mahomed, Jessica Slavin, Meredith Ross, Walter Alban and Fernanda Ramirez
“The inclusion of skills modules in doctrinal courses and the increased use of clinical opportunities are two ways to integrate the Three Apprenticeships in the current structure of legal education” (Burch and Jackson).  Reflecting on this, the purpose of the panel discussion will be on “skills modules.”  The panelists will seek to address the following issues: (a) what are these skills that are been spoken about? - providing a definition, a list of skills as identified by literature, and transmit a better understanding of how these skills can be defined; (b) how these skills transcend on a national as well as international level?; (c) how could these skills be taught?; and (d) contemporary development and how have Universities responded and where do we go from here?
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