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Introduction

Few would have predicted the events that occurred in Sri Lanka over the past two years. One of Asia’s longest conflicts came to an abrupt end, when one of the warring parties suddenly suffered a heavy military defeat in May 2009. The end was brutal with the UN and other organizations estimating that thousands of civilians lost their lives in the final battles. According to an International Crisis Group estimate approximately 85,000 people died during the 30 year ethnic conflict.

While the underlying political issues have still to be addressed and the country still grapples with a humanitarian and human rights crisis, the guns and the bombs have been silenced, at least for the moment. The end of the violence provides a unique opportunity for the country’s leadership to address the issues of inequality, social injustice, and institutional decay that have characterized life in the country for many years. It provides a window to build a plural and multi-ethnic society that fosters diversity and treasures difference. 

The end of the violence also provides the space for the country to deal with the atrocities of the past and explore mechanisms for accountability, truth telling, reconciliation and healing. While the conflict snuffed out lives, maimed and displaced people, and destroyed infrastructure, it also destroyed inter-ethnic relationships, stifled childhoods and left psychological scars that will take many years to heal. 
While the space for reconciliation, political reform and human rights accountability still remain, events since May 2009 give little room for optimism.  There have been public debates about political and constitutional reform and the government has indicated that it will not be receptive to an international or independent probe of the last stages of the war. Rather it appears that the political regime is more interested in consolidating its hold on political power than addressing the issues of inequality and bad governance that have troubled the country for years. 


Political Violence in Sri Lanka

Sri Lanka consists of seven major population groups: Sinhalese – mainly Buddhist, but also Christian; Tamils – mainly Hindu, but also Christian; Muslims; Tamils of Recent Indian Origin – who were brought from India to work the tea plantations and who live mainly in the Central part of the country; Burghers – descendants of the Dutch, Portuguese and British who intermarried; Malays – Muslims who were part of a migration from South East Asia; and other smaller groups of minorities.

Charges of discrimination have been hurled from different groups.  The Sinhalese contended that the Tamils wielded a disproportionate amount of public power when Sri Lanka was known as Ceylon and a British colony.  It was argued by the Sinhalese that this was part of a deliberate policy on the part of the British to ‘divide and rule’.  A consequence of this policy was a disproportionate number of public service appointments that was held by the Tamils, at the time of independence.  It is also alleged that educational and other facilities in the Northern Province, which is almost 90 percent Tamil, were at a better stage of development than other predominantly Sinhalese areas, at the time of independence.

From the Tamils come allegations that there has been a consistent policy of discrimination by Sinhalese dominated governments since independence.  Few government resources have been channelled into areas where Tamils reside, and they have been discriminated against with regard to the use of the Tamil language, educational opportunities, and access to public service jobs.

Violence by Sinhala Groups

Sri Lanka has experienced a number of bouts of political violence over the past 40 years. In 1971 the Janatha Vimukthi Peramuna (People’s Liberation Front) or JVP sought to capture state power through a violent struggle that was crushed ruthlessly by the government at that time. 

In 1987 the JVP staged a comeback. During a two year period they brought the country to a halt through a series of tactics that entailed intimidation and fear. The violence came to an end in November 1989 when most of the leadership was killed. Some escaped, returned to Sri Lanka and formed a mainstream political party which is now represented in Parliament.


Violence by Tamil Groups

In 1976 a Tamil political party adopted the ‘Vaddukoddai Resolution’ which called for the creation of ‘a free, sovereign, secular, socialist state of Tamil Eelam’ based on the right of self determination inherent to every nation.  The resolution argued that the Tamils had tried to live together with Sinhalese but this was now not possible.

The Vaddukodai Resolution marked the commencement of a struggle for the establishment of a separate state of Tamil Eelam. While there had been many demands for Tamil independence before, this Resolution articulated, for the very first time, in very clear terms, the demand for an independent state for the Tamil Nation based on their historical habitation of the Northern and Eastern provinces.[footnoteRef:2]  [2:  The Vaddukodai Resolution was adopted by the Tamil United Liberation Front (TULF) at its First National Convention of held at Vaddukoddai on 14th May 1976 under the chair of S.J.V. Chelvanayakam.  ] 


The Resolution came four years after the adoption of the 1972 Constitution. The 1972 Constitution made Sri Lanka a unitary state for the first time, gave ‘foremost’ place to Buddhism, and made Sinhala the official language.  It also expressly precluded the courts from reviewing the constitutional validity of legislation and removed an important safeguard for minorities that was in the previous constitution. At around this time language based ‘standardization’ with regard to entry to Sri Lankan universities had angered Tamil youth. 

The Vaddukodai Resolution and the 1972 Constitution are turning points in Sri Lankan politics. They resulted in the marginalization of moderate forces and emergence of the radical forces among the Tamils of Sri Lanka. [footnoteRef:3]   [3:  See also Jayadeva Uyangoda, ‘Ethnic Conflict in Sri Lanka: Changing Dynamics’, Washington DC: East-West Center, 2007 and Ketheshwaran Loganathan, ‘Sri Lanka: Lost Opportunities’, Colombo: Centre for Policy Research and Analysis, University of Colombo, 1996.] 


Tamil groups began to embrace violence in the mid seventies. Over a period of time the LTTE emerged as the strongest group. In 1983 thirteen army soldiers were killed by the LTTE in Jaffna and soon after ethnic riots erupted in Colombo. Many Tamils were killed and many lost property.  Many left overseas in disgust and anger. There was substantial evidence to show that the state was involved in fuelling the riots or at the very least ‘standing by’ while the rioting and looting took place. 

Since then the war was fought brutally by both government and LTTE. Both sides have attacked not only military targets but also civilians and their property, and other places including temples and places of historical and intellectual value. Over the years the UN Special Procedures and human rights groups have documented thousands of human rights violations by the state, the LTTE and other armed groups. 

The Muslims, many of whom have lived for many years in the East have suffered particularly. In 1990 about 70,000 Muslims were evicted overnight from North by the LTTE and only recently have some of them been able to return. Muslims villages have been attacked and Muslim villagers butchered by the LTTE during the conflict who have accused Muslims of collaborating with Sri Lankan armed forces.  Both Muslims and Tamils share the same language. 

In 1987 the Indian government persuaded the government of Sri Lanka and the LTTE to sign a peace accord and agree to a quasi-federal state. Although the Sri Lankan government introduced the 13th and 16th Amendments to the Constitution and introduced a quasi-federal structure, the agreement collapsed and the war resumed.[footnoteRef:4] [4:  ‘Indo-Sri Lanka Agreement to Establish Peace and Normalcy in Sri Lanka’, 29th July 1987. ] 


For many years the LTTE had been in control of a portion of the North East of the country, mainly in the Jaffna, Mannar, Killinochchi, Mullativu and Vavuniya districts. In those regions it established rudimentary state structures including its own police force and a courts system. In LTTE controlled areas both free movement and free expression were subject to restrictions and any form of dissent tightly controlled.

A new phase in the conflict commenced in 2006. After the LTTE launched a series of claymore mine attacks and attempted to kill the Army Commander and the Secretary Defence in suicide attacks, government forces launched a sustained military campaign to eliminate the LTTE. This culminated in the defeat of the LTTE as a military force in May 2009.  Fighting alongside the government forces was a breakaway faction of the LTTE and other Tamil groups that had previously fought against the Sri Lankan state. 

UN officials estimated that about 7,500 were killed and about 15,000 wounded between January and early May 2009, when the LTTE and the government fought the final battles. Many more are thought to have died between early May and the 19th May when the government announced the elimination of most of the LTTE leadership. 

At the moment approximately 100,000 IDPs (internally displaced persons) are in welfare camps in Vavuniya and living under basic conditions. A further 10,000 persons with links to the LTTE are under detention in government camps. This includes many children who were used as fighting cadres by the LTTE.


A Unique Transition

Sri Lanka’s recent transition has been unique in many ways. Many societies that have transited from war to peace have done so as a result of a peace agreement endorsed by the conflicting parties. According to Lederach more than eighty partial or complete peace accords have been signed around the world since 1990.[footnoteRef:5]  A 2005 Report on Human Security argued that about 60 dictatorships have collapsed, that the number of wars have decreased, and the number of democracies have increased in the last 30 years.[footnoteRef:6] [5:  John Paul Lederach, ‘The Moral Imagination: The Art and Soul of Building Peace’, New York: Oxford University Press, 2005.]  [6:  Human Security Centre, University of British Columbia, ‘Human Security Report 2005: War and Peace in the 21st Century’, New York: Oxford University Press, 2005.] 


Nepal and Aceh are two recent examples of societies that are in the process of negotiating a sustainable peace. In Aceh bold political leadership coupled with the events of the 2004 tsunami helped bring the Free Aceh Movement (GAM) and the Indonesian government to the negotiating table. The Crisis Management Initiative (CMI) an independent group led by former Finnish President Marrti Ahtisaari facilitated a peace agreement between the  two sides, which has then unleashed a process of state reform in the province. 

In Nepal pressure from civil society and social movements coupled with bold political leadership has laid the foundation for a potential peace in that country. Elections were held in November 2007 and the drafting of a new constitution is due to be completed by the end of May 2010. While many challenges still remain, the levels of violence have dropped appreciably.

In Sri Lanka on the other hand government forces scored an emphatic military victory which enables the state to do what it wishes in a post war situation. 

Where there is a cessation of violence by way of a negotiated peace agreement, then the immediate post war situation is governed by the stipulations in the peace agreement. These generally include the drafting of a new constitution or a new power sharing arrangement; the reform of corrupt and oppressive institutions; and a process of truth seeking, reconciliation and accounting for the past. In Sri Lanka there have been no such stipulations that place a fetter on governmental action. 


Sidestepping Accountability 

Impunity has been a major issue in Sri Lanka for many years. The violence of the JVP, LTTE and other Tamil groups has allowed different governments, the armed forces and police to violate human rights with impunity and very little accountability. 

Both the state and non-state actors have been guilty of human rights violations and violations of international humanitarian law. Extra judicial killings, adductions, suicide bombings, claymore mine attacks, torture and other acts of violence and intimidation have been part of the country’s political landscape for years. Thousands have been disappeared or killed in these 40 years of violence. Few perpetrators have been brought to justice and held accountable for their crimes. In the large majority of cases no investigations have been launched.[footnoteRef:7]  [7:  See also Mario Gomez, ‘Sri Lanka: Case Study on Post-Conflict Justice’. In ‘The Pursuit of International Criminal Justice: A World Study on Conflicts, Victimization, and Post-Conflict Justice’, M Cherif Bassiouni (Ed.) (Antwerp: Intersentia, 2010), Volume 2, pp 763 – 784.] 


The state has been reluctant to use the criminal law to pinpoint accountability and formal court processes have been employed only on limited occasions. So far prosecutions have been initiated and sustained only in three major cases: the Krishanthi Kumaraswamy case[footnoteRef:8]; the Embilipitiya massacre[footnoteRef:9] ; and the Bindunuwewa massacre.[footnoteRef:10] In the Bindunuwewa case the conviction was overturned in appeal.[footnoteRef:11]  [8:  Krishanthi Kumaraswamy Case, High Court Decision of 3rd July 1998. See also Shyamala Gomez and Mario Gomez, ‘Gender Violence in Sri Lanka: From Rights and Shame to Remedies and Change’ (Colombo: Shakthi, 1999) pp 102 – 03.]  [9:  The State v Dayananda Lokugalappathi. High Court Case 121 of 1994, conviction on 10th February 1999.]  [10:  Bindunuwewa Case High Court Case No 763/2002. See also Alan Keenan, ‘Bindunuwewa: Justice Undone?’ In Sri Lanka: State of Human Rights 2004, (Colombo: Law & Society Trust, 2004) pp 185 – 242 and Alan Keenan, Making Sense of Bindunuwewa – From Massacre to Acquittals, 15 Law & Society Trust Review, June 2005. ]  [11:  Sammy v The Attorney General, Supreme Court Minutes of 27th May 2005. Reproduced in 15 Law & Society Trust Review, Issue 212, June 2005.] 


After the convictions of the army officers in the Krishanthi Kumaraswamy case, they indicated that there were mass graves in Chemmani, Jaffna where hundreds of others who had disappeared may be buried. Some bodies were recovered under judicial supervision and a few DNA tests conducted to determine identity. However, no prosecutions were launched. 

On the other hand the state has used a variety of ad hoc commissions of inquiry and committees to investigate specific cases of human rights violations. In almost all cases these ad hoc commissions have had little impact and produced no accountability.[footnoteRef:12] In those cases where these ad hoc mechanisms did produce prima facie evidence against members of the armed forces, police and public officials, prosecutions were not initiated, or initiated and discontinued.[footnoteRef:13] [12:  See Amnesty International, ‘Twenty Years of Make Believe; Sri Lanka’s Commissions of Inquiry’, (June 2009) ASA 37/0052009 and Gomez, op cit. ]  [13:  The following are some of the ad hoc Commissions that have been appointed by the state in almost 40 years of political violence: The Criminal Justice Commission; The Sansoni Commission; The Kokkadicholai Commission of Inquiry; The Commission of Inquiry into the incident that took place on the Palampiddi-Iranai Iluppaikulam-Vavuniya Road in May 1991; The 1991 Presidential Commission of Inquiry into the Involuntary Removal of Persons (PCIIRP); The three 1994 Commissions of Inquiry into the Involuntary Removal or Disappearances of Persons;  The 1998 All Island Disappearances Commission;  The Batalanda Commission;  The Presidential Truth Commission on Ethnic Violence (1981 – 1984); The Bindunuwewa Commission; The Mahanama Tillekeratne Commission on abductions, disappearances and attacks on civilians (ongoing); The 2006 Hybrid Commission of Inquiry into 16 incidents. 
] 



The Hybrid Commission of Inquiry and the IIGEP

The ‘Hybrid Commission of Inquiry’ analysed here in some detail, illustrates two things: the unwillingness of the state to probe past human rights and to provide for an effective process of accountability; and secondly, the veneer of legality that often accompanies such timid state action. 

In 2006 – 2007, in a response to mounting international criticism, the government of Sri Lanka established a hybrid Commission of Inquiry to investigate ‘alleged serious violations of human rights’.  The mechanism was probably a first of its kind in any part of the world.

The mechanism consisted of a Commission of Inquiry established under the Commission of Inquiry Act of 1948 and an International Independent Group of Eminent Persons (IIGEP) to monitor the work of the local Commission of Inquiry. Some civil society groups had asked for a commission consisting of both national and international members and there was a precedent for this during a previous Commission of Inquiry. However, the government did not accept this. 

The government first established the Commission of Inquiry in November 2006 and the warrant establishing the Commission initially identified 15 specific violations that occurred between 1st August 2005 and 16th October 2006 that the Commission was required to investigate and report on. [footnoteRef:14]  A 16th case was added subsequently. The warrant also gave the Commission authority to investigate other serious violations of human rights. However, this it never did. The terms of reference were drafted by the Executive and the Commissioners also chosen by the Executive. [footnoteRef:15]   [14:  Gazette Extraordinary of the Government of the Democratic Socialist Republic of Sri Lanka, 13th November 2006. ]  [15:  The Commission of Inquiry initially consisted of Justice N.K. Udalagama, (Chairman) Dr. D. Nesiah, Mr. K.C. Logeswaran, Ms Manouri Muttetuwegama, Ms Jezima Ismail, Mr. S.S.S. Wijeratne, Mr. Javid Yusuf, and the late Mr Upawansa Yapa. Mr. P.D.L Premaratne replaced Mr Yapa.  Devanesan Nesiah resigned after it was alleged that he had been associated with one of the civil society groups that was allowed to intervene before the Commission. Manouri Muttetuwegama resigned during the latter part of 2008. ] 


In February 2007 the government established the International Independent Group of Eminent Persons (IIGEP) consisting of 11 persons from different countries to observe the work of the Commission. The main task of the IIGEP was to observe the work of the Commission with the objective of seeing that the Commission’s ‘inquiries are conducted in a transparent manner and in accordance with basic international norms and standards pertaining to investigations and inquiries’.[footnoteRef:16] The European Union provided financial support for the IIGEP through the International Organisation for Migration (IOM). Members of the IIGEP were present collectively on occasions and on other occasions were represented by one or two of its members. ‘Assistants’, consisting of persons well versed in human rights, were recruited to help the IIGEP and were present in Sri Lanka through most of the inquiry. [16:  The IIGEP consisted of Justice P.N. Bhagwati, Chairman (India), Mr Marzuki Darusman (Indonesia), Mr. Arthur E. “Gene” Dewey (USA), Professor Cees Fasseur (Netherlands), Dr. Kamal Hossain (Bangladesh), Dr. Bernard Kouchner (France) later replaced by Judge Jean-Pierre Cot (France), Professor Bruce Matthews (Canada), Mr. Andreas Mavrommatis (Cyprus), Professor Sir Nigel Rodley (UK), Professor Ivan Shearer (Australia), and Professor Yozo Yokota (Japan).] 


The IIGEP interpreted ‘international norms and standards’ to be those found in international conventions binding on Sri Lanka; declarations or statements by the UN or associated bodies adopted by consensus and regarded by states and commentators as authentic expressions of such norms and standards; and general state practice.[footnoteRef:17]  [17:  International Independent Group of Eminent Persons, ‘Public Statement’, 15th April 2008, p 13. ] 


When the Commission and the IIGEP were established there was some expectation that there would be accountability for serious violations of human rights. Many in civil society expected that the Commission would produce a swift but credible inquiry that could be the basis for further investigation and then prosecutions. Unfortunately this did not occur and the Commission’s proceedings were terminated by the Executive in June 2009. In a newspaper interview, after the Commission was wound up, the Chairman of the Commission conceded that no legal action could be taken on the Commission’s report since ‘the perpetrators of these crimes have yet to be found’.[footnoteRef:18] [18:  ‘Sunday Times’, (Sri Lanka) 21st June 2009, p 9. www.sundaytimes.lk ] 


There were several problems with the way the Commission functioned:

· Slow Process of the Commission

Given the magnitude and scale of the violations that were taking place in 2006 – 2008 it was imperative that the Commission act expeditiously to produce a credible report. Commissions of this nature can be effective fact finding bodies since they have access to public officials and official documents and therefore access to information that other bodies may not have. If they act transparently and effectively they then have the potential to produce credible reports.

The Commission’s proceedings though were slow and lengthy and failed to produce the impact that was expected.  The Commission divided its process into two phases: investigation and public inquiry. Most of 2007 was focused on the investigation stage with in camera sittings where the Commission took statements, interviewed witnesses, made preliminary findings, and decided whether to proceed to a public inquiry. 

This two stage process made the proceedings extremely time consuming.  The first public inquiry into the ‘Trinco 5’ case, started on 5th January 2008, over a year after the gazette notification establishing the Commission, and the second, into the massacre of aid workers belonging to the French NGO Action Contre la Faim in Muttur (‘the ACF case’) on 3rd March 2008. When the Commission was wound up in June 2009 it had completed inquiries into seven of the 16 cases in its mandate. 


· The Role of the Attorney General 

The active involvement of the Attorney General in the work of the Commission came under criticism from the IIGEP and civil society. As early as February 2007 the IIGEP raised concerns on the role played by the Attorney General.

The Attorney General is the principal legal advisor to the government and is involved in providing legal advice to many state institutions including the police and the armed forces. The institution has often provided legal representation to state institutions when allegations of fundamental rights violations have been taken up in the Supreme Court. Having the Attorney General play a key role in the inquiry, when the conduct of the police and the armed forces was under investigation, amounted to a conflict of interest. At a subsequent stage the Commission did retain two senior lawyers for two of the inquiries, but the Attorney General had already been involved in the earlier stages of the Commission’s proceedings.


· Independence

Funds for the activities of the Commission were controlled by the Presidential Secretariat and a frequent complaint from the Commissioners, and from the Commission in its public statements, was that sufficient funds were not available for the Commission to function effectively. 

For the Executive to decide on the terms of reference of the Commission; select its members and then control its finances was unacceptable for a Commission of this nature whose credibility flows from the independence of its members, the transparency it brings to the inquiry and the control it exercises over the proceedings. 

In November 2007, a letter from the Presidential Secretariat that extended the mandate of the Commission, and addressed to the Chairman of the Commission stated that:

The President did not require the Commission to in any way consider, scrutinize, monitor, investigate or inquire into the conduct of the Attorney General or any of his officers with regard to or in relation to any investigation already conducted by the relevant authorities.

This directive from the Presidential Secretariat drew a scathing criticism from the IIGEP in its statement of April 2008 where it said that this was ‘the single most important event prompting the
IIGEP to decide shortly thereafter that it should bring its presence in Sri Lanka to an end’.[footnoteRef:19]  To the IIGEP, this statement was a direct attempt to interfere with the independence of the Commission.  [19:  International Independent Group of Eminent Persons, ‘Public Statement’, 15th April 2008, p 7.] 



· Victim and Witness Protection

The Commission did finally establish a Victim and Witness Protection Unit in May 2007 and did receive some video testimony from witnesses outside the country with the assistance of the IIGEP. However, legislation on victim and witness protection in Sri Lanka is still lacking. The Law Commission was involved in the preparation of a bill in 2006 and this, in an amended form was presented in parliament in 2008, but the legislation has yet to be passed. 

The protection of witness and their families from intimidation and retaliation is essential if inquiries of this nature are to work.  The lack of a comprehensive and effective victim and witness protection programme was another reason why the Commission failed in its efforts. 


The Withdrawal of the IIGEP

After a tumultuous relationship spanning about a year the IIGEP withdrew from the process at the end of March 2008 citing a number of reasons. At the time the IIGEP withdrew the Commission had started inquiries into two of the cases in its mandate.

In deciding to withdraw the IIGEP identified several areas of concern including some of those discussed above. In deciding to withdraw the IIGEP observed that:

There seems … to be an absence of political and institutional will on the part of the Government to pursue with vigour the cases under review with the intention of identifying the perpetrators or at least uncovering the systemic failures and obstructions to justice that rendered the original investigations ineffective.[footnoteRef:20] [20:  International Independent Group of Eminent Persons, ‘Public Statement’, 15th April 2008. ] 


The IIGEP also made note of an atmosphere of confrontation and disagreement towards the IIGEP from the organs of government and by the Commission, at least in its official correspondence. 

The position taken by the IIGEP was challenged by both the Commission and the Attorney General in separate statements.  The Commission in its statement of 7th April 2008, rejected many of the concerns raised by the IIGEP, except for the ‘financial independence’ issue.[footnoteRef:21]  [21:  Response of the Commission of Inquiry to the Public Statement No 6 of the IIGEP, 7th April 2008. ] 


The Attorney General in a lengthy response to the IIGEP contended that the office of the Attorney General was not a political office and acted independently. It rejected the IIGEP’s assertion that there was a ‘conflict of interest’ or a ‘competing interest’ with the participation of officers from the Department. The Attorney General went on to make several allegations against the IIGEP alleging that members of the IIGEP were not present in Sri Lanka and instead entrusted substantive duties to their Assistants; that they exceeded their mandate; and did not comment on the issue of the one Commissioner’s association with a NGO that had been granted status as an intervener.[footnoteRef:22]  [22:   Response of the Attorney General of Sri Lanka to the 6th Public Statement of the IIGEP, 8th April 2008. ] 


The Commission of Inquiry was set up in November 2006.  By the time it was wound up in June 2009, almost three years later, it had completed inquiries into seven incidents. According to the International Independent Group of Eminent Persons (IIGEP) its methods of work did not conform to international standards for inquiries of this nature.

The purpose of the Ad Hoc Commission of Inquiry was to produce a credible report that could form the basis for subsequent prosecutions. For such a process to work it is vital that the Commission has access to all relevant information and officers; the Commissioners be seen as independent; the process be transparent; and it produce a report within a reasonably quick timeframe. Lengthy and time consuming inquiries in a situation of a grave human rights crisis will not work. 

While the Commissioners maintained their personal independence, the involvement of officers from the Attorney General’s office tarnished the institutional independence of the Commission. Despite the retention of two senior lawyers from the independent bar at a subsequent stage and the Attorney General’s attempt to project the office as an independent institution, the Commission was perceived by civil society as being too closely aligned to the principal legal advisor to the state. 

The major flaw in the process though, was the enormously time consuming and slow process of the inquiry. Although the Commission argued that such inquiries were necessarily time consuming, given the high level of human rights violations that were then taking place there was an urgent need to identify perpetrators swiftly and proceed with prosecutions. 


A Crisis of Institutions

Sri Lanka has witnessed a progressive decline in the independence and effectiveness of most of its democratic institutions over these past forty years. These include the police, the public service, the Parliamentary Oversight Committees, the Attorney General’s Department, the judiciary, the Public Service Commission, the Human Rights Commission, the Police Commission and the Commission to Investigate All Forms of Bribery or Corruption (CIABOC).  At the moment there is no national institution that commands the credibility and respect of all sections of Sri Lankan society and of all its communities.[footnoteRef:23]   [23:  See also International Bar Association, ‘Justice in Retreat: A report on the independence of the legal profession and the rule of law in Sri Lanka’, May 2009 and International Crisis Group, ‘Sri Lanka’s Judiciary: Politicized Courts, Compromised Rights’, (Asia Report No 172, 30th June 2009).] 


In 2007 the then High Commissioner for Human Rights Louise Arbour, observed that ‘people from across a broad political spectrum and from various communities have expressed to me a lack of confidence and trust in the ability of existing relevant institutions to adequately safeguard against the most serious human rights abuses’.[footnoteRef:24]  [24:  Statement of Louis Arbour, High Commissioner for Human Rights, 13th October 2007. ] 


The deadlock on the Constitutional Council, the President’s blatant disregard of explicit constitutional provisions and the emasculation of the Committee on Parliamentary Enterprises (COPE) are further illustrations of the institutional decay that characterizes public life in Sri Lanka.[footnoteRef:25] [25:  For a review of these developments see Sri Lanka: Governance Report 2008. (Colombo: Transparency International Sri Lanka, 2009), Sri Lanka: Governance Report 2009. (Colombo: Transparency International Sri Lanka, 2009), and Sri Lanka: State of Human Rights 2007, (Colombo: Law & Society Trust) pp 237 – 261. 
] 


The concentration of power, first in a supreme Parliament in the seventies, followed by a concentration of power in an over mighty executive since 1978, has affected all of the country’s institutions in a profoundly negative way. As a result of this concentration of power Sri Lankan institutions have been rendered ineffective for the most part through politicization or dominance by the Executive.

The vast powers reposed in the President under the current constitution and the large degree of public support generated during the military campaign against the LTTE have enabled the state to violate the constitution at will and violate human rights with impunity. If the country is to return to an era of constitutional democracy and a culture of independent institutions then the constitution must be amended to ensure a more equitable balance of power amongst the Executive, Legislature and the Judiciary. The untrammelled power of the Presidency must be curbed and the Executive must be made accountable to the constitution. The Constitutional Council must be re-established and the independent institutions including the Human Rights Commission; the Police Commission; the Elections Commission and CIABOC should be reconstituted and political interference in their functioning eliminated. 


A Crisis of Constitutions

In its 62 years of independence from the British, Sri Lanka has experimented with three constitutions. The first of which was designed just prior to independence lasted till 1972 when it was replaced by the First Republican Constitution.   This lasted just six years and was then replaced by the Second Republican Constitution in 1978 which has continued since then. There is yet to be an inclusive and participatory process of constitution making. The 1947 Soulbury Constitution was imposed and the 1972 and 1978 Constitutions were crafted by the political regime in power at that time. Tamil political parties walked out of both the 1972 and 1978 processes.

There have been several attempts at constitutional reform since then, especially with a view to designing a power sharing arrangement to respond to the ethnic conflict, but none of these processes have been successful for a variety of reasons.[footnoteRef:26]   [26:  See Edrisinha, Gomez, Thamilmaran, Welikala, ‘Power Sharing in Sri Lanka: Constitutional and Political Documents’ (Colombo: Berghof Foundation and Centre for Policy Alternatives, 2008) for a review of some past attempts at constitutional reform.] 


The current Constitution adopted in 1978 broke with the previous Westminster tradition and introduced a strong Executive Presidency for the first time in Sri Lanka.  It drew from the constitutional experiences of Britain, France, the United States and to some extent, India.  Some refer to it as a mixed system, but the balance of power is tilted heavily in favour of the President and the Prime Minister performs a largely ceremonial role.[footnoteRef:27] [27:  See J.A.L. Cooray, Constitutional and Administrative Law of Sri Lanka, (Colombo: Sumathi, 1995) and A.J Wilson, The Gaullist System in Asia: The Constitution of Sri Lanka (London: Macmillan, 1978).] 


The previous constitution of 1972 had made Parliament supreme and created a very powerful legislature. The 1978 constitution reversed this and created instead a strong executive by vesting large amounts of power in a single person. 



A Façade of Legality

Sri Lanka began its slide from democracy in the 1970s. This slide was accentuated when the civil conflict erupted in the 1980s. The brutality of the LTTE provided an excuse for the state to adopt extraordinary laws and violate human rights with impunity. Prior to that, regular elections under a multi-party Westminster system had ensured that the two main political parties took turns exercising political power. 

All though this process there has been a veneer of legality that has attached to state action. The constitution and the Public Security Ordinance permitted the President to govern through emergency laws. The courts have never challenged the proclamation of an emergency and since 1987 have been explicitly precluded from doing so. Only on a handful of occasions have the emergency regulations been questioned by the courts.[footnoteRef:28]  [28:  See Joseph Perera v Attorney General [1992] 1 Sri L.R. 199, where the Supreme Court held an Emergency Regulation to be constitutionally invalid. ] 


Both post-independent constitutions lacked widespread public support and were essentially driven by the political party in power at that point of time. In 1970 the United Front government won a little under 50 per cent of the popular vote but yet obtained a two thirds majority in Parliament under the previous first-past-the-post electoral system. This enabled it to set up a Constituent Assembly and adopt a new constitution in 1972 even though the process was not supported by other political parties. The Tamil parties boycotted the constitution making process.

This was repeated in 1978 when the United National Party won a little over 50 per cent of the vote and secured a five sixths majority in Parliament. A Select Committee of Parliament was established and a new Constitution took effect in 1978 even though the new constitution lacked popular support and the process was not supported by some of the main political parties including the Tamil parties. The term of Parliament was extended in 1982 and the five sixths majority preserved through a referendum and not through Parliamentary elections which were due, again giving a veneer of legality to what was an undemocratic act.
 
There still continues to be a veneer of legality. Soon after the Presidential election in January 2010, the opposition candidate, a retired army general, who led the war in the last stages, was arrested and is facing a court martial for his conduct while in the army. 




Pursuing Human Rights Accountability 

Despite almost 40 years of political violence and thousands of extra-judicial killings and disappearances over this period, there have been only two prosecutions that have been successfully sustained.[footnoteRef:29] In a third case a conviction was sustained at the trial stage but overturned in appeal.[footnoteRef:30] Survivors of some victims have received compensation and other government assistance as a result of the findings of some of the ad hoc commissions of inquiry. Memorials have been built in a few cases. [29:  The Krishanthi Kumaraswamy case and the Embilipitiya case.]  [30:  The Bindunuwewa case. ] 


By and large though there has been no accountability for serious human rights violations. Impunity has been allowed to flourish. Some of the commissions of inquiry found evidence of the systematic use of violence by state officers and recommended prosecution. Despite these finding few prosecutions were initiated and fewer sustained. In the large majority of cases there have been no investigations. 

Rather than use the regular justice system the state has instead chosen to rely on a variety of ad hoc commissions, most of which have had little or no impact. The Commission of Inquiry Act, under which most of these commissions have been established, give the Executive the power to determine the scope of the inquiry; select the commissioners; control its finances; and order termination of the inquiry with no reasons having to be provided. There is no obligation on the Executive to ensure the publication of commission reports. 

Despite the end of the war in May 2009, the laws, processes and mechanisms that facilitated extra-judicial killings, disappearances, abductions and torture over the past 40 years still exist. Recent experiences show that they can be re-activated quickly and with brutal consequences. 
At the moment it is highly unlikely that the state will pursue any process of accountability with regard to serious human rights violations committed in the past. There may be some prosecutions of LTTE cadres, but there will certainly be no prosecutions against state officials. There is also unlikely to be any form of truth seeking that will enable victims from all communities to place their stories before an official panel and create a historical record of the conflict.

 
Ruling by Emergency

Sri Lanka has been governed by emergency for the most part of the past 40 years. Under the constitutional scheme the President can declare an emergency and make emergency regulations under the Public Security Ordinance (PSO).[footnoteRef:31] After the Thirteenth Amendment to the Constitution in 1987, a proclamation of the President under the PSO cannot be challenged in a court of law.[footnoteRef:32] Every month, Parliament must by way of simple majority approve the extension of the emergency. [31:  See Article 155 of the Constitution and the Public Security Ordinance, No 25 of 1947.]  [32:  Article 154 (J) (2) of the Constitution. ] 


Emergency Regulations issued by the Executive under the Public Security Ordinance, and the Prevention of Terrorism Act of 1979, have given the armed forces and police extraordinary powers to arrest, interrogate and detain people on a mere suspicion and for extended periods of time, with limited judicial supervision and scrutiny.[footnoteRef:33] Other powers have enabled the disposal of bodies without a post-mortem, the establishment of ‘high security zones’ and the establishment of centres of detention in almost any part of the country. A comprehensive register with the names and locations of all those under detention has never been available.   [33:  See the Emergency (Miscellaneous Provisions and Powers) Regulation No 1 of 2005;
the Emergency (Prevention and Prohibition of Terrorism and Specified Terrorist Activities)
Regulations No 7 of 2006; and the Prevention of Terrorism (Temporary Provisions) Act of 1979. See Saliya Edirisinghe, ‘Emergency Rule’. In Law & Society Trust, Sri Lanka: State of Human Rights 2007, (Colombo: Law & Society Trust) pp 122 – 166; Saliya Edirisinghe, ‘Emergency Rule’. In Law & Society Trust, Sri Lanka: State of Human Rights 2006, (Colombo: Law & Society Trust) and International Commission of Jurists, ‘Emergency Laws and International Standards’, (February 2009) for an analysis of these regulations.
] 


Several provisions in the Emergency Regulations and the PTA have been criticized by the International Bar Association and the International Commission of Jurists for being ‘unduly broad and vague’ and having a ‘detrimental effect on the rule of law in Sri Lanka’.[footnoteRef:34] According to the International Commission of Jurists vaguely worded provisions in the Emergency Regulations of 2005 and 2006 ‘undermine legitimate political and social dissent and media discussion’.[footnoteRef:35]   [34:  See International Commission of Jurists, ‘Sri Lanka: Briefing Paper: Emergency Laws and International Standards’, (February 2009), pp 4, 9-12 and International Bar Association, ‘Justice in Retreat: A report on the independence of the legal profession and the rule of law in Sri Lanka’, (May 2009) pp 58 – 62.]  [35:  International Commission of Jurists, ‘Sri Lanka: Briefing Paper: Emergency Laws and International Standards’, (February 2009), p 23. See also Asanga Welikala, ‘A State of Permanent Crisis: Constitutional Government, Fundamental Rights and States of Emergency in Sri Lanka’ (Colombo: Centre for Policy Alternatives, 2008).] 



Restraining State Power

There are five sets of actors with the potential to restrain the state and ensure that public power is exercised in accordance with the rule of law and human rights. They are:

The Courts
The Media
Civil society organizations 
Independent Lawyers
The Business Community

Many of these actors however, have been harassed and intimidated in the recent past if they had dared articulate alternative views. The media is currently facing some challenging times. Media workers have been killed, disappeared, abducted, physically attacked and verbally intimidated. Approximately sixteen journalists have been killed or disappeared over these past two years and many more have fled the country.[footnoteRef:36] This has compelled the independent media to engage in the practice of self-censorship to avoid further intimidation.[footnoteRef:37] According to the 2009 World Press Freedom index published by Reporters Sans Frontieres, Sri Lanka was ranked 162nd out of 175 countries.[footnoteRef:38]   [36:  International Bar Association, ‘Justice in Retreat: A report on the independence of the legal profession and the rule of law in Sri Lanka’, May 2009, p 57. According to Journalists for Democracy the number of journalists killed between 2004 and August 2009 was 34 and according to the News Safety Institute more than 50 journalists have left the country, see Sri Lanka: Governance Report 2009. (Colombo: Transparency International Sri Lanka, 2009) p 50.]  [37:  See for an overview of the challenges faced by the media ‘Key Challenges for Media after war’s End’. The Report of the International Press Freedom Mission to Sri Lanka (January 2010). Available at www.i-m-s.dk. ]  [38:  www.rsf.org ] 


Civil society organizations, especially the peace and human rights organizations have also been intimidated and harassed. Many of these organizations supported a negotiated settlement to the conflict and were vocal in the condemnation of the violations of humanitarian law that were taking place in the last stages of the war with the LTTE. Some of them were portrayed as ‘traitors’ and sympathizers of the LTTE on the Ministry of Defence website. 

Lawyers have tended to be a politicized group, with different groups supporting different political parties. Some of the independent lawyers were also labeled as ‘traitors’ on the Ministry of Defence website.

The courts have had a mixed record in protecting human rights. They went through a robust period in the 1990s when they showed a capacity to challenge unconstitutional state action and deliver judgements that were principled and reasoned. While the institution has been weakened as a result of a controversial Chief Justice who retired in 2009, they still remain the only institution that can challenge the Executive and ensure even a semblance of constitutional government. 

The private sector perhaps possesses the most leverage but with little collective will to exploit that leverage. In 2001 some private companies came together to advocate for a negotiated settlement to the conflict. However, the business community is divided and if the economy performs moderately well, it is unlikely they can be expected to push for a restoration of the rule of law. 
s

Restoring the Rule of Law

The country faces a number of challenges at the current moment:

1. Responding to the humanitarian crisis and restoring the damaged infrastructure in the North East to enable the displaced to return as quickly as possible. 
2. Evolving a power sharing agreement that will accommodate the aspirations of the Sinhalese, Tamils and Muslims and ensure some level of self-governance for the North and the East.
3. Initiating processes of reconciliation and healing among all communities.
4. Restoring the Rule of Law and ensuring the re-establishment of effective, independent and credible institutions.
 
Preeminent among these challenges is the task of restoring the rule of law. Restoring the rule of law means at the very least ensuring that people are made accountable for their crimes, including their past crimes and that victims are provided with compensation and reparation. It will also require re-establishing the independence and credibility of Sri Lanka’s public institutions. 

Ensuring the independence and effectiveness of the police, which is responsible for investigating crimes; the Attorney-General’s department, which is responsible for prosecuting crimes; and the Human Rights Commission, which has a broad mandate to protect and promote human rights, is a priority. 

Restoring the rule of law will also mean that the extraordinary legal powers vested in the armed forces and police by Emergency Regulations and the Prevention of Terrorism Act should be removed. 

Restoring the rule of law would require that there be judicial supervision and scrutiny of the declaration of an emergency; the continued ‘use’ of an emergency; and the constitutionality of emergency regulations. Giving the courts the power to review the constitutional validity of laws, taken away by the 1972 and 1978 constitutions, is of paramount importance. Ensuring that judicial appointments are de-politicized and that promotions within the judiciary are based on merit and seniority will help re-establish the independence of that organ of government.

Restoring the rule of law will also require that the state pass legislation criminalizing enforced disappearances in accordance with the International Convention for the Protection of All Persons from Enforced Disappearance. Disappearances caused by non-state actors should also be criminalized. 

The rule of law in Sri Lanka will also benefit by a judicial interpretation that treats past human rights violations, especially abductions and disappearances, as continuing violations so long as the fate of the victim is unknown and the whereabouts of the person is not established. According to the Sri Lankan constitution fundamental rights applications must be filed within one month of violation.[footnoteRef:39] Treating it as a continuing violation (as the Supreme Court has done several times on previous occasions) will allow the next of kin or an attorney at law to file fundamental rights application even if there has been a considerable lapse of time.  [39:  Article 126(2) of the Constitution of Sri Lanka.] 


Restoring the rule of law will also mean that an equitable balance of powers be established among the three main organs of government: the Executive, Legislature and the Judiciary. The country’s current constitution has created an over mighty and unaccountable Executive and there are few controls that the other two organs can exercise over the Executive. This will need to be redressed through a constitutional amendment or a new constitution. 


A New Constitutional Settlement
 
A new constitutional settlement entailing the participation of key groups and actors is an intrinsic part of forging a sustainable peace. The settlement should contain the following elements if there is to be an enduring transition:

· Recognise the multiethnic, multireligious and multilingual character of Sri Lankan society and provide ways for fostering this diversity. 

· Ensure that no community enjoys privileges or benefits not enjoyed by other communities. Similarly, no community should suffer any disadvantage not imposed on the other communities. 

· Establish a united state which protects and promotes the diversity of all peoples. 

· Provide for effective autonomy and power sharing between the Centre and the Regions.[footnoteRef:40]  [40:  See Yash Ghai (Ed.), ‘Autonomy and Ethnicity: Negotiating Competing Claims in Multi-ethnic States’, (Cambridge University Press: 2000) for a discussion of how muti-ethnic states have addressed diversity and difference through constitutional and other arrangements. ] 


· Ensure that men and women enjoy equal rights in law and in practice. 

· Provide for the supremacy of the Constitution at all times. 

· Provide for all laws, regulations and policy to be in accordance with international human rights. 

· Establish a Constitutional Court consisting of experts in the subject to interpret the Constitution and resolve disputes between the Centre and the Regions, and between Regions.

· Provide for multiparty democracy and ensure the accountability and transparency of all institutions of governance. 

· Provide that national institutions reflect the diversity of the people and communities and have equitable representation from both sexes.

· Provide for a Second Chamber of Parliament to facilitate power sharing at the Centre. The Second Chamber should consist of representatives from all Regions and from all the Communities.

· Provide for a culture of multilingualism and the effective implementation of all three languages: Sinhala, Tamil and English.

· Provide for Independent Commissions to support democracy, increase transparency and promote human rights which will include a: 

· Human Rights Commission,
· Gender Equality Commission,
· Ethics and Integrity Commission,
· Finance Commission, and 
· Elections Commission


Transiting from War to Peace

Sri Lanka has been in a state of transition for many years. Somewhere in the seventies it transited from democracy to a form of autocracy. A new constitution centralized power in Parliament, alienated Tamils and sowed the seeds of the violence that followed. In the eighties this transition was accentuated with the adoption of a new constitution that created a strong Executive Presidential system, unheard of in the democratic world. 

In May 2009 the country made another transition when the LTTE was defeated and government’s writ ran over the entire country for the first time in 30 years.

In between there have been other mini-transitions. In 1994 a new political regime and a fresh political actor attempted to negotiate a peace with the LTTE and to address some of the rule of law issues of the previous regime. Both these failed. Part of that transitional process was an attempt to deal with human rights abuses that occurred during a war with insurgents in the South of the country and to provide reparations to victims. 

In 2003 Sri Lanka experienced its first serious peace process when the government attempted to negotiate a constitutional peace with external facilitation. This process also failed and this led a new political regime to resume a military campaign against the LTTE. 

Its most important transition though came in came in May 2009 when the conflict abruptly ended. The absence of a violent actor has created the space for the country to address the two issues that have troubled it for years – ethnic inequality and bad governance – in a principled and imaginative way. Yet the events of the past year do not give any hope that the country is ready to make a leap into a brave new world where rights, constitutionalism and social justice will provide an overarching framework. 

The current moment provides a unique opportunity to build a sustainable peace and create the building blocks for a plural and caring society. It will require the courage to take some hard decisions, the imagination to dream anew and the humility to reach out to all those who suffered during the conflict. Inept political leadership and an indifferent civil society have seen the country squander many opportunities in the past. This moment is too precious to let it slip by yet again. 
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