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The paper intends to analyze the inter-connection of the global trade regime rules, implemented with the creation of the World Trade Organization (WTO) and its assembled agreements, with the domestic regulation in Brazil, considering the alternative development strategies undertaken by the country in the last fifteen years.

The focus of the paper is on two paradigmatic examples: the intellectual property regulation and the public institutional arrangement on trade finance (focusing on public export credits). Both examples, though implemented in two different governments with specific policy strategies, evidence how the coordination between the international and the domestic legal systems has provoked responses with a development perspective in Brazil. A preliminary liberal conception of those two fields of regulation re-designed the regulation in Brazil by a mere adoption of the WTO agreements, with any revision on the national model of the Brazilian institutions. However, those two fields Brazil has later experienced challenges to the exclusive-liberal perspective for the implementation of WTO rules.

The TRIPS case is an example of how Brazil identified in the TRIPS system itself flexibilities in order to promote its health policy. In 1999, Brazil acknowledged the possibility of recourse to the compulsory license mechanism and, in 2003, the government issued a decree authorizing the importation of generic medicines without the consent of the patent holder in cases of national emergency or public interest. Several groups of NGOs and private actors coordinated their activities and positions with the government at the time. Those measures reverberated at the WTO system, firstly, in 2000, with the request of consultations by the US before the WTO dispute settlement system (WT/DS199) putting in question the Brazilian policy; and later with several declarations on TRIPS and Public Health (2001, 2003 and 2005) recognizing the possibility of waiver of the TRIPS rules to WTO members under certain circumstances, all supportive to Brazil’s measures.

On the trade finance field – associated with the WTO subsidies agreement –, Brazil during the Uruguay Round disregarded the concerned negotiations, having in mind that this was an issue mostly related to developed countries conditions (countries able to financially support their industries). But, curiously, in 1996 consultations were requested against Brazil before the WTO dispute settlement system, concerning the Brazilian system of export credits to the civil aircraft sector (known as the Embraer case, WT/DS46). The results of this contentious case required changes in Brazil’s domestic regulation and called the attention to the limits of the Brazilian institutional framework dealing with export credits. The Embraer case was an isolated situation of financing though; however, as from 2003 Brazil issued a large-scale industrial policy program establishing several mechanisms to finance its domestic industry and, in such context, it created in 2004 the Brazilian Agency on Industrial Development. That program has provoked reactions inside the WTO system: both US and the EC have been requesting clarifications on the program before the Committee on Subsidies and Countervailing Measures. In several dimensions Brazil is noticing the possibility of supporting its exports with a more active intervention in the economy. On that sense, the creation of a special structure for an Export-Import Bank is under analysis by the Brazilian government. The question is: how to implement developmental policies based on exports, granting policy spaces to the country, and at the same time keep the commitments undertaken before the trade subsidies agreements? Trade finance has always been a challenge to developing countries, firstly because of the difficulties of access to the sophisticated global financial system and secondly because of the intricate institutional arrangement granting financial support at the domestic level. In the case of Brazil, more than five agencies and governmental bodies were needed to operate an export credit transaction. Recent proposals in Brazil intend to revise the institutional mechanisms for export credit in order to better grant access to its domestic industry and, secondly, to foster the information flow and knowledge on the field with international and foreign agencies. The paper will analyze the main challenges of the export credits system in Brazil and the proposals of change that have been developed inside the government, as well as the impacts such reforms are expected to have in international arrangements that Brazil is engaged in.

The purpose of the paper is to go beyond the first analysis of the WTO trade regime limiting developmental policies, demonstrating how the changes in the international regulation has provoked new creative arrangements inside a country like Brazil. The two case analyses proposed above intend to promote a framework to be contrasted with the Mexican case – to be reported in Alvaro Santos’ paper.

