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Executive Summary

We have so far selected a few examples of policies devised and implemented in Brazil which we see as development policies aiming not only at speeding up the growth rate of industrial investment and innovation in the country, but also at reducing extreme poverty and at guaranteeing the access to university education for poor students.

The choice of such policies is rooted in the belief that they represent an effort to surpass the rationales, strategies and models which shape similar efforts of fostering development in Brazil. In other words, we assume that these policies present features which could go beyond the neo-liberal recommendations of the 1990s without returning to the typical import-substitution development model. That is why we have set forth the more specific hypothesis that they need the legal apparatus to perform unusual and, to a certain extent, innovative tasks, which will be preliminarily described here. 

To avoid the risk of using ‘roles of law’ as a catch-all and therefore meaningless phrase in the developmental jargon, we have adopted the strategy of establishing a set of meaning for it. Thus, without any theoretical or epistemological intent, we have decided to examine such legal perspective – the roles of law in development policies – from three different standpoints: law as a goal, law as a tool and law as an institutional framework. 

Perceiving law as a goal – or, maybe more precisely, the goal of law – means identifying the ‘targets’ of development policies, that is to say, the concrete results they intend to achieve and the way such expected results are foreseen in norms, the political rendering of such policies and their connected administrative measures. It also means identifying goals (quantitative and qualitative) in statutes and regulations, as well as trying to make clear, from the norms which support such policies, their targets of political economy, their strategic perspective on development and underlying notions of state, government and market.

Perceiving law as a tool seemed to us a way of identifying the legal means used to achieve these pre-established goals. The choice between varying legal rationales and strategies for state action in the economy, the selection of specific means with their pros and cons, the choice of strategies for determining and inducing behavior, as well as the devising of penalties and rewards have been grouped, in this paper, on the assumption that law not only indicates goals and creates the instruments to reach them, but also builds up the operational and instrumental conditions for development policies. 

Perceiving law as an institutional framework means identifying the structuring of development as an effort by the state to implement goals according to means and a legal-institutional framework which entails, among other things, the sharing of responsibilities between (and among) public and private actors. From a state point of view, this suggests that implicit to development strategies there is (or there should be) a legal ‘organizational map’ to guide the action of the organs responsible for implementing them. That is to say that managing development requires structures capable of ensuring that goals become actions through tools, and that there is no overlap, gaps or rivalries hindering the efficiency of the policies within the state. From a market point of view – or from that of its outcasts who want to get into it through social policies – that means the assumption that public law plays an important role in fostering, enhancing, creating (or inducing the creation of) markets, helping in their institutionalization.

The development policies which we have chosen to analyze are, on one side, industrial and innovation policies, and specifically the aspiration of the Brazilian state in playing the role of a risk-taker to, with the private sector, allow for the management of innovating companies. On the other side, we try to understand how the state can act to fight misery and mitigate poverty – from this perspective, the opposite of the first, it is supposed that the markets do little or nothing – by means of the Family Assistance (PBF) and ProUni programs. 

The policies analyzed in the first part of this research surely require further investigation so that their features and possible innovative characteristics (if any) can be properly described. At least one additional round of interviews will take place and critiques should be considered if the purpose is – and we think it actually is – to draw more analytical conclusions on the roles the law plays in industrial policy, innovation, poverty and access to education. Also, more research, method and theoretical inputs are necessary to grasp and understand the impacts such policies cause to law – i.e., a reverse effect if we assume that not only the law influences the policies, but is also influenced by them. The most important findings, next research steps, pending issues and gaps are listed below. 

Part 1 – Most important findings

Considering interviews conducted so far for this part of the research project and the descriptions of BNDES’s, FINEP’s and FAPESP’s investments and funding mechanisms, it is possible to list three preliminary conclusions about the Brazilian institutions for industrial development. 
1) New mechanisms, legally institutionalized by the state, have been identified. They share risk with private investors to increase investments in technological research and innovation, industry capacity and exports, and the acquisition of foreign assets for the internationalization of Brazilian companies.

The main characteristics of these new mechanisms, considering their objectives, tools, and arrangements are:

a) Flexible industrial policies defined by governmental letters of intention that bind public investments strategies and are indicative for the private sector, inducing private investments decisions;

b) Governmental investments through private equity, venture and seed capital, alongside subsidized credit, as the main tools to support or complement private investments;

c) Public-private partnerships and cooperation agreements between governmental agencies and public credit companies, research centers, and private companies; and

d) Use of flexible private contracts (credit contracts, shareholders and fund investors agreements) by public credit institutions to bind private companies to industrial policy’s investments and corporate governance objectives.

2)  The emergence of a new model of state intervention in the Brazilian economy, sharing risk with the private sector, did not substitute the state-owned companies’ model of direct intervention in the economy and it is not necessarily opposed to the privatization program model. However, it seems to have completely different characteristics and economic rationalities from both the privatization program described above and the state-owned model of direct intervention of the state in the economy.

3) Brazil has at the same time institutions based on different objectives, tools and legal arrangements, that mix the new private equity, venture and seed capital mechanisms with the existence of state-owned companies active in strategic sectors of the Brazilian economy and the continuity of privatized companies and concession contracts to render public services. The coexistence and the characteristics of each institutional model (state-owned companies, privatization program, and the state as a risk taker) of state intervention in the Brazilian economy are compatible with the Brazilian constitution.

Part 2 – Most important findings

Programa Bolsa Família (PBF), the main social program of Lula government reaches its fifth year of existence in 2008. Since then the federal government has channeled more than US$ 20 billion and 11 million families is the huge beneficiaries universe. If we assume that each family has four people on average, the total figure for individuals benefited from PBF reaches 45,8 million people, or 25% of the Brazilian population. Half of the budget has been spent in the northeast part of Brazil, where millions of very poor families live. 

Considering interviews conducted so far for this part of the research project, it is possible to list the following preliminary conclusions: 
1) Inequality and poverty are perceived in Brazil as severe obstacles to development. Not only from a social policy and legal standpoint, but also from the economic perspective these two issues have been subject to a significant amount of studies in the country, especially in the last two decades. As one of the most unequal countries in the world, Brazilian governments have been striving to design effective social programs to implement the social rights generously foreseen by the 1988 constitution;

2) According to the interviewees, both social assistance and philanthropy as “traditional” or “old” principles/rules in the Brazilian legal system have been subject to a re-conceptualization process and to “innovative” regulatory rationales in the last two decades, being the enactment of the new federal constitution in 1988 a landmark. A “new” concept of social assistance and welfare has been established by the constitution, which as also foreseen a general rule for philanthropy; 

3) Social assistance is now thought as a “right” (not as a “favor” or “clientelism”) while philanthropy is now correlated to tax breaks to boost access to higher education (not to frauds);

4) PBF and ProUni (both created in 2003) can be considered examples of policies that implement and reflect me mentioned changes, according to the interviewees. From the objectives of law standpoint PBF is aimed to be non paternalistic and to preserve the beneficiary’s autonomy to do whatever he or she wants to do (although the money is given to the women). ProUni’s rationale is described as meritocratic because it favors good public school students thus increasing the quality;

5) From the legal tools point of view, PBF uses (and enforces through rules) conditionalities and a national social register to gather data and reduce asymmetric information with the purpose of maximizing education and health positive spillovers (in the case of conditionalities) and minimizing inclusion/exclusion errors (in the case of the social register);

6) From the legal arrangements viewpoint, PBF seems to have found a “carrot-based” federal arrangement (financial incentives) to attract municipalities in charge of gathering data on very poor families. This reveals the employment of a more collaborative (rather than imposed) and flexible (rather than based on sanctions) articulation of the federal level with the local level. ProUni has articulated different programs within the Ministry of Education so that funding to cover tuition and monthly installments have been channeled with no fiscal impact. 
We see the next steps for the Brazilian pilot as follows:

1) Discuss this preliminary draft, gather suggestions, criticism and theoretical feed-back in Madison (November 7-9);

2) Re-organize and schedule whatever has to be done in order to meet the new guidelines on case studies we build in Madison;

3) Master the applicable literature and empirical (legal and non legal) research criticizing the policies we analyzed; 

4) Discuss and design the analytical tools that will underpin the transformation of the text into a more critical and conclusive paper, as opposed to this descriptive narrative;

5) Clarify the impacts the law has on the policies analyzed and vice versa;

6) Better identify enabling laws and practices and legal barriers;

7) Schedule new interviews and test arguments previously gathered;

8) Maximize overlaps and scope economies vis-à-vis the Tinker application for grant; and

9) Present a second draft and further products according to the timelines we agree on.
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Introduction

This is the first draft of the Brazilian pilot project LANDS - Law and the New Developmental State. It presents preliminary data and some partial results of an on-going research which has, so far, many questions, some hypotheses, few conclusions and no thesis. Bearing that in mind we acknowledge that there are still a number of stages to go through, several adjustments to make and numerous suggestions to heed.

We have so far selected a few examples of policies devised and implemented in Brazil which we see as development policies aiming not only at speeding up the growth rate of industrial investment and innovation in the country, but also at reducing extreme poverty and at guaranteeing the access to university education for poor students.

The choice of such policies (industrial investment and innovation, extreme poverty reduction, university access) is rooted in the belief that they represent an effort to surpass the rationales, strategies and models which shape similar efforts of fostering development in Brazil. In other words, we assume that these policies present features which could go beyond the neo-liberal recommendations of the 1990s without returning to the typical import-substitution development model. That is why we have set forth the more specific hypothesis that they need the legal apparatus to perform unusual and, to a certain extent, innovative tasks, which will be preliminarily described here. 

It is not our concern, however, to demonstrate that such policies are new or innovative vis-à-vis those adopted in the liberalizing 1990s, or those of the 1930-1980 import substitution development period. Rather than establishing their novel character, our focus is on the roles of law in the stages of planning, implementation and assessment of these policies. Therefore, this paper aims at clarifying what we call ‘the roles of law’ in some current policies in Brazil. 

Method

To avoid the risk of using ‘roles of law’ as a catch-all and therefore meaningless phrase in the developmental jargon, we have adopted the strategy of establishing a set of meaning for it. Thus, without any theoretical or epistemological intent, we have decided to examine such legal perspective – the roles of law in development policies – from three different standpoints: law as a goal, law as a tool and law as an institutional framework. 

Perceiving law as a goal – or, maybe more precisely, the goal of law – means identifying the ‘targets’ of development policies, that is to say, the concrete results they intend to achieve and the way such expected results are foreseen in norms, the political rendering of such policies and their connected administrative measures. It also means identifying goals (quantitative and qualitative) in statutes and regulations, as well as trying to make clear, from the norms which support such policies, their targets of political economy, their strategic perspective on development and underlying notions of state, government and market.

Perceiving law as a tool seemed to us a way of identifying the legal means used to achieve these pre-established goals. The choice between varying legal rationales and strategies for state action in the economy, the selection of specific means with their pros and cons, the choice of strategies for determining and inducing behavior, as well as the devising of penalties and rewards have been grouped, in this paper, on the assumption that law not only indicates goals and creates the instruments to reach them, but also builds up the operational and instrumental conditions for development policies. 

Perceiving law as an institutional framework means identifying the structuring of development as an effort by the state to implement goals according to means and a legal-institutional framework which entails, among other things, the sharing of responsibilities between (and among) public and private actors. From a state point of view, this suggests that implicit to development strategies there is (or there should be) a legal ‘organizational map’ to guide the action of the organs responsible for implementing them. That is to say that managing development requires structures capable of ensuring that goals become actions through tools, and that there is no overlap, gaps or rivalries hindering the efficiency of the policies within the state. From a market point of view – or from that of its outcasts who want to get into it through social policies – that means the assumption that public law plays an important role in fostering, enhancing, creating (or inducing the creation of) markets, helping in their institutionalization.

The development policies which we have chosen to analyze are, on one side, industrial and innovation policies, and specifically the aspiration of the Brazilian state in playing the role of a risk-taker to, with the private sector, allow for the management of innovating companies. On the other side, we try to understand how the state can act to fight misery and mitigate poverty – from this perspective, the opposite of the first, it is supposed that the markets do little or nothing – by means of the Family Assistance (PBF) and ProUni programs. 

The main objective of the research, in the cases chosen, was to identify and suggest some initial proposals – leaving aside various questions – about the role of law in agreement with the perspectives described above, in the fuller context of the LANDS project. In the second half of 2008, interviews were carried out with people considered important to describe the legal, economic and political dimensions of the policies chosen. Questions were developed and presented in relation to the specified goals, tools, frameworks, challenges and bottlenecks of these policies, in an attempt to identify the (not always clear) role of law in promoting development, and also the effects developmental policies have for the law. In total, 12 people were interviewed
.

In sum, it is worth saying the tone of the work is not referential and normative – we are not suggesting solutions, criticizing or promoting choices nor evaluating the success or failure of the policies. In the same token, we are not suggesting that the policies analyzed are good or bad from their legal standpoint. So far, we looked to limit the text, above all, to describing the different roles of law in policies in implementation today in Brazil. 

Having said that, it is important to stress that an analytical approach is certainly necessary and is part of the further steps agenda. Next versions of this paper are supposed to be shorter in terms of description of details and lengthier and deeper in terms of general conclusions and analysis, particularly when it comes to the roles the law plays as a facilitator or as a barrier to development. Furthermore, we did not at the time concentrate on deepening or citing theories or authors, making, therefore, the presentation and a very brief analysis of the results of interviews key to this text.    

Finally, we should mention that this draft article is organized in two parts – industrial policy and innovation and poverty and education policies – which are not articulated. One of our major next steps consists in articulating the so that the text moves to a more organic form. 

PART 1: Institutions for industrial development and innovation: the state as a risk taker in Brazil
In the first part of this paper we will describe (i) the Brazilian constitutional framework for state intervention in the Brazilian economy; (ii) the Brazilian unfinished privatization program adopted in the nineties; and (iii) the characteristics of what might be qualified as the emergence of a new type of state intervention in the Brazilian economy.

In the third item of this part, we will describe recent programs and experiences of three Brazilian public credit and funding institutions (BNDES, FINEP, and FAPESP) and specific industrial policy programs recently adopted in Brazil (PITCE and PDP) in order to understand the main characteristics of the objectives, tools and legal institutional arrangements as well as the economic rationality of what we will label for preliminary discussions as the state as a risk taker model of intervention of the state in the economy.

Considering the preliminary results of an ongoing research project used to write the first draft of this paper, we will not develop here any analysis of the information gathered for the description of each program, policy or institutional experience. The descriptions were based on public data available in governmental websites, companies´ annual reports and on the preliminary results of the interviews conducted at BNDES, FINEP and FAPESP, including official public information provided by these institutions.

At the end of the first part of this paper we will point out preliminary conclusions based solely on the descriptions provided which might be useful for the research project next steps developments.

1.  1988: A new constitutional framework for the state intervention in the Brazilian economy
In the last twenty years, the Brazilian state redefined how it regulates the economy and promotes economic development.

The Brazilian Constitution of 1988 redefined the legal grounds for state intervention in the economy. The state can no longer enact a legal monopoly in a specific industry and create public companies to produce products and render services without a reasonable economic and public justification.

Law passed by Brazilian Congress can create public companies solely for the purpose of national security and public interest.

Competition was defined as a basic norm in the Brazilian Constitution, with the only exception being oil, gas and nuclear natural resources, which were defined by the Constitution as public property and monopoly of the Federal government. In this context, only oil, gas and nuclear natural resources are allowed to be explored by the state as a legal monopoly authorized in and by the Constitution.

Furthermore, the Brazilian Constitution defined specific industries as public utilities, such as telecommunications, energy, and transportation. These services can be rendered directly by the state, through concession contracts or by means of administrative permits. However, there is not a Constitutional authorization for the state to enact a legal monopoly in such industries.

The Constitution also ruled that state economic planning is binding for the public sector, but is merely representative for the private sector, which means that private companies have the right to choose whether they wish to follow state policies to promote economic development in Brazil. Freedom of private enterprise is also a basic norm of the Brazilian Constitution.

In keeping with the principle of freedom for private enterprise, a public policy cannot create a discriminatory incentive for public companies in relation to private companies. Moreover, established foreign companies with productive investments in Brazil also have the right to the same state policy incentives proffered to Brazilian companies.

2. 1990: The Brazilian privatization program
Based on the framework of the1988 Constitution, an enormous privatization program altered the goals of the Brazilian state intervention in industrial development.

The Privatization Law
 established the legal grounds for the privatization program, ruling that the state should leave the production of goods and the rendering of services to the private sector, thus diminishing the state’s direct intervention in the economy through state-owned companies.

The privatization program started specifically in 1990, during the Collor administration (1990-92). Fifteen state-owned enterprises were privatized. Under the Franco administration (1992-94), eighteen state-owned enterprises were sold. Among the most important enterprises sold in this period was the Brazilian Aeronautics Company (Embraer), an aircraft manufacturer which was established in 1969 and was controlled by the Ministry of Aeronautics.

Privatization policy under the Cardoso administration (1995-2002) shifted focus to state-owned enterprises responsible for the larger part of Brazil's economic infrastructure, among them enterprises in the energy, transportation, and telecommunications sectors. In a departure from earlier policy, the CVRD (Vale), one of Brazil's largest state enterprises and one the chief iron ore companies in the world, was included in the program by the new government. Moreover, Cardoso concluded the privatization of the petrochemical sector, although Brazil's largest state-owned enterprise, Petrobras, remained outside the program. 

Furthermore, during the Cardoso administration, the BNDES – the Brazilian National Development Bank, the main financial arm for industrial policy in Brazil, changed its financing program goals to fund the privatization process and invest in private infrastructure with the aim of establishing industrial parks for multinational companies in Brazil.

	
	BNDES ACTIVITIES

	1950's 
	Infrastructure – Steel 

	1960's 
	Basic inputs - Consumer goods - Small and mid-sized enterprises 

	1970's 
	Import substitution of basic inputs - Capital goods 

	1980's 
	Energy - Agribusiness 

	1990-2002 
	Privatization; Private Infrastructure and Brazilian Exports 


Source: BNDES

The main institutional consequence of the Cardoso administration privatization program was the change of the state’s role in planning the development of sectors in the Brazilian economy. The state action was conceived, mainly, as a subsidiary form of public investments and regulatory tasks that should be accomplished in order to attract private investments and correct market failures. A competitive private market economy should be stimulated with minimal state intervention.

On the one hand, privatization, introduction of competition in rendering public services (mainly in the telecommunications sector) and the exposure of Brazil’s recently privatized companies (such as Embraer and Vale) to international market competition, resulted in the modernization of private infrastructure and better corporate governance practices of former state-owned companies. Moreover, direct foreign investments in Brazil increased during the Cardoso administration, and several multinational companies established industrial parks in the country.

The role of industrial policy was diminished during the Cardoso administration. The privatization program associated with investments in private infrastructure and the increase of market competition were the only industrial policy objectives during Cardoso’s administration.

Privatization was the key industrial policy during the Collor, Franco and Cardoso administrations, although it was not complete. The following federal state-owned companies were not privatized:

	Company
	Activity

	Empresa Brasileira de Pesquisa Agropecuária – EMBRAPA
	Agrobiology

	Empresa Brasileira de Infra-Estrutura Aeroportuária – INFRAERO
	Airports

	Banco do Brasil (and its subsidiaries)
	Bank

	Caixa Econômica Federal – CAIXA
	Bank

	Banco da Amazônia
	Bank

	Banco do Estado de Santa Catarina – BESC
	Bank

	Banco do Estado do Piauí – BEP
	Bank

	Banco do Nordeste do Brasil - BNB
	Bank

	Banco Nacional de Desenvolvimento Econômico e Social – BNDES (and subsidiaries)
	Bank

	Empresa Brasileira de Hemoderivados e Biotecnologia – HEMOBRÁS
	Biotechnology (blood fluids)

	Casa da Moeda do Brasil – CMB
	Coins, Stamps and Security Fiduciary Papers

	Empresa Brasil de Comunicação – EBC
	Communications

	Raiobrás – Empresa Brasileira de Comunicação
	Communications

	Boa Vista Energia
	Energy

	Centrais Elétricas Brasileiras - Eletrobras
	Energy

	Centrais Elétricas de Rondônia – CERON
	Energy

	Centrais Elétricas do Norte do Brasil
	Energy

	Companhia de Eletricidade do Acre
	Energy

	Companhia de Geração Térmica de Energia Elétrica
	Energy

	Companhia Energética de Alagoas - CEAL
	Energy

	Companhia Energética do Piauí – CEPISA
	Energy

	Companhia Hidro Elétrica do São Francisco - CHESF
	Energy

	Eletrobrás Termonuclear – Eletronuclear
	Energy

	Eletrosul Centrais Elétricas
	Energy

	Fafen Energia
	Energy

	Furnas Centrais Elétricas
	Energy

	Light Participações – Lightpar
	Energy

	Manaus Energia
	Energy

	SFE – Sociedade Fluminense de Energia
	Energy

	Termoceará
	Energy

	Temomacaé
	Energy

	Termorio
	Energy

	Centro de Pesquisa de Energia Elétrica - CEPEL
	Energy Research

	Empresa da Pesquisa Energética – EPE
	Energy Research

	Empresa Gestora de Ativos - EMGEA
	Financial Administration

	CEAGESP – Companhia de Entreposto e Armazéns Gerais de São Paulo 
	Food Distribution

	Centrais de Abstecimento de Minas Gerais – CEASAMINAS
	Food Distribution

	Companhia de Armazéns e Silos do Estado de Minas Gerais – CASEMG
	Food Distribution

	Companhia Nacional de Abastecimento - CONAB
	Food Distribution

	Liguigás Distribuidora
	Gas Distribution

	Transportadora Brasileira Gasoduto Bolívia-Brasil-TBG
	Gas Transportation

	Indústria de Material Bélico do Brasil – IMBEL
	Military Products

	Companhia de Pesquisa de Recursos Minerais - CPRM
	Mineral Resources Research

	Empresa Gerencial de Projetos Navais – EMGEPRON
	Naval Technology

	Indústrias Nucleares do Brasil – INB
	Nuclear Industry Equipments

	Nuclebrás Equipamentos Pesados - NUCLEP
	Nuclear Industry Heavy Materials

	Petrobras (and its subsidiaries)
	Oil and gas

	Companhia das Docas do Estado da Bahia - CODEBA
	Port

	Companhia Docas do Ceará - CDC
	Port

	Companhia Docas do Espírito Santo - CODESA
	Port

	Companhia Docas do Estado de São Paulo - CODESP
	Port

	Companhia Docas do Maranhão - CODOMAR
	Port

	Companhia Docas do Pará - CDP
	Port

	Companhia Docas do Rio de Janeiro – CDRJ
	Port

	Companhia Docas do Rio Grande do Norte - CODERN
	Port

	Empresa Brasileiras de Correios e Telégrafos – ECT
	Postal

	Companhia Brasileira de Trens Urbanos – CBTU
	Rail Transportation

	Empresa de Trens Urbanos de Porto Alegre – TRENSURB
	Rail Transportation

	VALEC – Engenharia, Construções e Ferrovias
	Railroad Construction

	IRB-Brasil Resseguros
	Reinsurance

	Companhia de Desenvolvimento de Barcarena – CODEBAR
	Research for Regional Development

	Companhia de Desenvolvimento dos Vales do São Francisco e do Parnaíba - CODEVASF
	Research for Regional Development

	Financiadora de Estudos e Projetos - FINEP
	Research Funding

	Cobra Tecnologia
	Software, TI and Hardware

	Telecomunicações Brasileiras – TELEBRAS
	Telecommunications

	Empresa de Tecnologia e Informação da Previdência Social – DATAPREV
	TI

	Serviço Federal de Processamento de Dados – SERPRO
	TI


Source: Ministry of Planning

It could be said that a new model of industrial policy did not completely replace the state-owned company model of direct industrial organization by the state. The objectives of the Privatization Law were only partially achieved. As a result, Cardoso’s administration ended with a mixed model of state intervention in the economy, in which state-owned companies subsist together with privatization objectives and undefined industrial policies.

During the first mandate of President Lula da Silva (2003-2006), all remaining federal state-owned companies were removed from the privatization program. However, Lula da Silva’s government continued to use concession contracts to transfer public services (mainly energy, transportation and telecommunications) and the exploration of oil and gas (alongside Petrobras) to the private sector.

3. The state as a risk taker

Subsequently, we attempt to describe that which can be qualified as the emergence of a new type of state intervention in the Brazilian economy. Our hypothesis is that it has completely different characteristics and economic rationality from both the privatization program described above and the state-owned model of direct intervention of the state in the economy.

A broad concept of public-private partnerships between the state and private firms can be used to describe a new institutional framework that might be emerging in Brazil. It is a broad concept of public-private partnerships in the sense that the state, using different mechanisms, is stimulating the increase of private investments in technological research and innovation, industry capacity and exports, as well as the acquisition of foreign assets for the internationalization of Brazilian companies.

The key aspect of the new type of state intervention appearing in Brazil is the risk-sharing between the state and the private sector. It could be said that it is not completely new as the state in Brazil had always transferred public money to the private sector, absorbing part of the private risk (through tax incentives, for instance) or covering the private sector losses (using the Treasury to acquire private junk debts etc.).

However, what seems to be new in the Brazilian case is the use of new mechanisms, legally institutionalized by the state, to share risk with the private sector in order to promote new investments in innovation and to develop private equity, as well as venture and seed capital markets in Brazil, especially in the case of small and mid-sized companies.

The main legal and institutional characteristics of this new type of state intervention in the Brazilian economy are: (i) use of private contracts to bind private firms and investors to public policy objectives; (ii) cooperation agreements between public credit institutions, development and regulatory agencies, and private sector organizations; and (iii) industrial policy goals established by the Federal government using mainly letters of intention and not so many new laws.
Due to the broad constitutional economic development objectives established in the Brazilian Constitution of 1988, it is possible to conclude that this new type of state intervention in the Brazilian economy is as compatible with the constitutional grounds as the privatization program of the 1990s was.

What changed were the legal and institutional characteristics of the state intervention mechanisms. It is possible to say they are new mechanisms when compared to those adopted by the state-owned companies’ model of direct industrial organization by the state or compared to the mechanisms adopted in the privatization program of the 1990s.

	
	State-Owned Companies Model
	Privatization Program Model
	The State - a Risk Taker Model

	Objectives
	Direct production of goods and services.
	Privatization of state-owned companies.
	Shares risk with private investors to increase investments in technological research and innovation, industry capacity and exports, and the acquisition of foreign assets for the internationalization of Brazilian companies.

	Tools
	Direct public investments to develop industrial sectors of the Brazilian economy.
	Selling of state-owned companies’ assets; concession contracts.
	Private equity, venture and seed capital, as well as subsidized credit.

	Legal-Institutional Arrangements 
	Public companies created by law; legal monopolies established by law (before the 1988 Constitution).
	Selling and management of public assets; economic regulation.
	Flexible industrial policies defined by governmental letters of intention; public-private partnerships; cooperation agreements; private contracts.


During the first mandate of President Lula da Silva (2003-2006), the Federal government established the goals for a new industrial policy initiative to stimulate investments in technological research and innovation. A new legal and institutional framework defines the grounds for that initiative and for what could be called the new developmental state in Brazil.

	Main Federal Laws and Federal Initiatives for Industrial and Technological Development

	Innovation Law (Law Nº 10,973/04)

	Computer and Software Technology Law (Law Nº 11,077/04)

	Brazilian Agency for Industrial Development – ABDI (Law Nº 11,080/04)

	Biotechnology Security Law (Law Nº 11,105/05)

	Industrial, Technological and Foreign Commerce Policy Initiative – PITCE (2005-2008) (letters of intention)

	Productive Development Policy Initiative – PDP (2008 – until now) (letters of intention)


The Innovation Law established the legal grounds for the creation of joint ventures between state research and development foundations, as well as universities and private companies. Such a law creates incentives for the state to invest in applied research inside universities and to transform research results into innovative products and services that must be developed by universities together with private companies.

The Brazilian Agency for Industrial Development – ABDI was created with the aim to establish networks between state foundations, such as FINEP – the Studies and Research Funding Agency, the BNDES – the Brazilian National Development Bank, universities and private companies.

The ABDI is neither a regulatory agency nor a funding agency. It is an agency that articulates with stakeholders (private and public) engaged in investments in technological research, innovation and industrial development. The main characteristics of the ABDI are: (i) its decisions are taken inside a deliberative council formed by representatives from (a) governmental bodies (federal), including the ministries of economy, technology, planning and economic development, and the BNDES; and (b) specific private organizations in civil society, such as labour unions, trade associations, and the Studies and Research Funding Agency – FINEP12; (ii) its goals are defined by the Federal government through management contracts; and (iii) its function is to promote technological and economic development in sectors of Brazilian industry.
The first Industrial, Technological and Foreign Commerce Policy Initiative – PITCE (2005-2008) was formally defined by the Ministry of Development, Industry and Commerce in a letter of intention, but its content was articulated by the ABDI, gathering information from different sectors inside governmental agencies and from the private sector. 

The PITCE established strategic sectors for investments in order to generate quality in the productive structure and competitiveness of Brazilian companies in the international markets. The strategic options of such policy comprise, initially, semiconductors, software, pharmaceuticals, nanotechnology, biotechnology and capital goods. 

Furthermore, the new industrial policy identified three lines of action: technological innovation and development; external insertion and industrial modernization; capacity and productive scale. Thus, in one sole policy, the PITCE tried to integrate industrial, foreign trade, innovation and technological development with the objective of increasing the efficiency of the productive structure, expanding the innovation capacity of Brazilian companies and boosting exports. 

In April 2008, the Ministry of Development, Industry and Commerce launched a new version of the PITCE, called Productive Development Policy Initiative - PDP. The main difference between the PITCE and the PDP is the fact that the former chose to concentrate public investments in strategic sectors (such as semiconductors, software, pharmaceuticals, drugs, nanotechnology, biotechnology and capital goods), while the PDP is more horizontal with no specific benefits for a pre-selected industry.

The PDP’s main objectives were defined by a letter of intention published on the Ministry of Development, Industry and Commerce’s website. They are: (i) increase in industrial capacity; (ii) investments in infrastructure and in the development of industrial chains of capital goods related to infrastructure; (iii) investments in innovation; (iv) increase in exports; and (v) investments in the internationalization of Brazilian companies through the acquisition of foreign assets outside Brazil.
The main economic incentives of the PDP were defined by laws, especially in the case of tax reductions, and by contract in the case of new lines of BNDES and FINEP credit. They are: (i) tax reductions and compensations focused on capital goods, exports, and small and mid-sized, high-technology firms; (ii) tax reductions on BNDES and FINEP credit transactions; (iii) a BNDES and FINEP reduction of interest rates for small and mid-sized, high-technology firms; and (iv) a BNDES increase in budget and reduction of interest rates to support the PDP’s main objectives.

Considering the PDP’s main objectives and economic incentives, it is interesting to analyze new features of the BNDES and FINEP as the two Brazilian federal key institutions in the credit market for industrial and technological development.

3.1. BNDES
The BNDES is not new. It was founded in 1952 and is the main source of medium and long-term credit in the Brazilian economy, as well as the main Brazilian agent of multilateral credit organizations, such as the World Bank.

The law that created the BNDES as a federal bank stated that its objectives were: to realize all types of credit transactions to promote national economic and social development.

The BNDES is organized as a development bank, 100% state-owned. It is independent as a company, but follows public policies defined by the Ministry of Development, Industry and Foreign Commerce.

In 2007, the BNDES increased its share in the Brazilian long-term credit market with US$ 33.3 billion in disbursements. In 2008, BNDES disbursements will be close to US$ 55 billion. The chart below presents a comparative perspective of the amount of BNDES disbursements and approvals over time. The difference between disbursements and approvals shows that the BNDES has been dealing with a high demand for credit in the last 3 years and maintains approved projects in the pipeline, yet to be contracted, that exceed the annual disbursements.
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BNDES disbursements in 2007 in the Brazilian credit market represented 17,09%
 of total disbursements (excluding capital markets). BNDES disbursements in 2007 in Brazil were bigger than the World Bank Group disbursements across the world. Moreover, BNDES credit quality is higher than that of the World Bank Group and the Brazilian private banks, with a lower default rate on loans than these institutions have
.

The BNDES continues to be the key actor in the public funding scheme for long-term investments in industrial capacity and infrastructure. This is not new and is the result of the Brazilian macroeconomics structure of credit market.

Credit in Brazil is very expensive as a high interest-rate system was adopted to control inflation. Since the Plano Real
, Brazil adopted a dual interest-rate system.

The Brazilian monetary authority establishes the overnight interest rate of the Special Settlement and Custody System (SELIC), expressed on a yearly basis. It is the average interest rate calculated according to the daily volume of credit transactions with National Treasury bonds. It is the basic interest rate of the monetary policy and is the reference for the private credit market. In August 2008, the SELIC was 13.46% per year.

The law
 adopted a second long-term interest rate – TJLP (Taxa de Juros de Longo Prazo) in order to remunerate the PIS-PASEP (the union of two funds: Social Integration Program and the Asset Formation Program for Civil Servants - Fundo de Participação), workers contribution funds – FAT (Fundo de Amparo ao Trabalhador), and the naval fund (Fundo da Marinha Mercante).

According to the law, the BNDES is a legal entity that can operate credit transactions with such fund resources and the Brazilian Constitution
 secured that at least 40% of the workers contributions fund must be invested exclusively by BNDES. The Brazilian monetary authority, considering the inflation annual target and a fixed-premium risk, establishes the TJLP. In August 2008, the TJLP was 6.25% per year.

However, besides the BNDES’ traditional activity in the credit market for industrial capacity and infrastructure investments, the bank has been structuring new ways to fund investments for innovation, as well as investments in the internationalization of Brazilian companies through the acquisition of foreign assets outside Brazil. Moreover, the BNDES has been developing specific funding mechanisms for small business and start-up companies using seed and venture capital.

From 2003 until now, the BNDES has increased its activities in the private equity markets through its investment bank arm (BNDESPAR) and has created several funds to (i) support technological innovation inside Brazilian companies and the transformation of basic research into products, (ii) support small business and start-up companies committed to innovative and competitive projects; (iii) develop a seed and venture capital markets in Brazil; and (iv) finance acquisition of foreign assets by Brazilian companies with strong internationalization projects.

BNDESPAR has about US$ 50 billion
 invested in private equity, as well as seed and venture capital, comprising several sectors of Brazilian industry.
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It is the main individual investor in Brazilian capital markets and a key actor in the development of Brazilian private equity, as well as seed and venture capital markets, alongside the pension funds of Banco do Brasil (PREVI), Petrobras (PETROS) and Caixa Econômica Federal (FUNCEF).
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BNDESPAR holds strategic stock positions in key Brazilian companies such as Eletrobras (electric power generation), Petrobras (oil and gas) and Vale (mining). These key stock positions comprise the majority (about 70%) of BNDESPAR’s investments. However, BNDESPAR has been increasing investments in start-up, small and mid-sized companies that have innovative projects, directly (private equity) and indirectly (seed and venture capital funds). It can be described as a new initiative of BNDESPAR, which seems to be related to a new and broader strategy of risk-sharing between the state and the private sector. 

It is important to mention the difference between BNDESPAR’s direct and indirect investments. In the case of direct investments, BNDESPAR capitalizes small and mid-sized companies, acquiring minority equity interest (stakes) in the companies’ capital.

In order to receive the BNDESPAR investment, the target company must accept to enter into a shareholders’ agreement in which special rights are defined. BNDESPAR usually has a seat on the companies’ administrative council and has veto rights in specific subjects, such as changes to the companies’ business plans and governance rules.

BNDESPAR’s board of directors takes the investment decision based on the target company’s business plan, considering (i) the appreciation of intangibles; (ii) growth perspectives; (iii) quality of governance rules; and (iv) upside perspectives through an IPO on the Sao Paulo Stock Exchange (Bovespa) or through mergers and acquisitions.

The choice is based on the company’s capacity to generate value in the long-term, selecting the best innovative projects, the most valuable intangibles and the best governance rules.

By taking part in the company’s administrative council, BNDESPAR monitors the business plan development and helps the company to improve its governance rules. When the company is mature, BNDESPAR helps the company to hold an IPO at the Sao Paulo Stock Exchange (Bovespa).

The BNDES has been promoting the development of Bovespa and the Brazilian capital market. In 2000, Bovespa auto-regulated
 a new capital market called the “new market” (novo mercado). According to Bovespa rules, only companies with a high level of governance and strong minority shareholders’ rights can negotiate their shares on Bovespa’s “new market”. Moreover, only companies with 100% ordinary shares (i.e. with voting rights) 
 are allowed to enter the “new market”.

Bovespa’s “new market” rules have proven to be very important to developing the Brazilian capital market, especially in attracting new Brazilian investors, besides foreign investors. From 2003 until 2006, Bovespa has grown about 48% per year. In 2007, Bovespa has grown 100,6%. Since its creation, Bovespa’s “new market” has held 136 IPOs (109 IPOs from 2005 up to September 2008). Investments made by Brazilians at Bovespa represent about 65,3% of the total. In 2007, Bovespa offerings represented US$ 67.3 billion in the Brazilian credit market.
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Furthermore, Bovespa created a special stock exchange capital market for small and medium companies, called “Bovespa Plus” (Bovespa mais).
 It has the same rules as “Bovespa’s new market”, but it is directed at small and medium companies that want to be seen differently by investors. The “Bovespa Plus” list of negotiated companies would provide this differentiation to investors.

In order to help to develop Bovespa’s new auto-regulations initiatives, BNDESPAR adopted a private equity investment internal rule which involves the promotion of IPOs at Bovespa’s “new market” and “Bovespa Plus”. Thus, the target company’s yearning to hold an IPO at Bovespa’s “new market” and “Bovespa Plus” is favourable in the BNDESPAR investment decision.

Having BNDESPAR, one of the most important Bovespa’s partner in this effort, as the main private equity investor seems to be an important incentive for the adoption of better governance rules in the Brazilian capital markets, 

Currently, BNDESPAR has direct investments in 36 small and mid-sized companies, comprising different industrial sectors. Below, we have examples of these investments.
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Examples of cases shown by BNDESPAR
 are Bematech, Lupatech, Totvs, and Nutriplant. All of them held an IPO at Bovespa’s “new market” or, in the case of Nutriplant, at “Bovespa Plus” and have shown fast growth since BNDESPAR’s first investment.

Bematech case:

Bematech is software and hardware company established in 1987 in Curitiba (South of Brazil). In 1999, BNDESPAR entered in Bematech’s capital. In 2001, Bematech established a subsidiary company in Atlanta, US in order to export and commercialize its product (specially hardware for print machines). In 2002, Bematech acquired Yanco’s commercial assets, a leading Brazilian company in the segment of registry machines. In 2007, Bematech did an IPO at Bovespa “Novo Mercado”. In the same year, Bematech established subsidiary companies in Buenos Aires and in Berlin (Bematech Europe GmbH).

Source: Bematech annual reports and website

Lupatech case:

Lupatech is a company that manufactures oil and gas high-technology equipments (specially valves). It was established in 1980 in Caxias do Sul (South of Brazil).

In 2002, Lupatech entered into a joint venture with the north-American company Ideal Controls, specialized in the commercialization of valves in the United States. It was established the Lupatech North America. In August 2003, BNDESPAR entered in Bematech’s capital. In 2005, Lupatech acquired the Brazilian metallurgy company Carbonox. In 2006, Lupatech North America was transferred to Huston, Texas, ending the joint venture with Ideal Compntrols. In the same year, Lupatech acquired the Brazilian metallurgy company Ipê Ltda., specialized in the production of bronze valves. In 2006, Lupatech entered in Bovespa’s “Novo Mercado” and did a primary and secondary offerings. In the same year, Lupatech acquired the Argentinean companies Itasa, Válvulas Worcester, and Esferomatic. In 2007, Lupatech acquired the Brazilian company Gasoil, specialized in oil and gas equipments, and the company Kaestener & Salermo, specialized in high-pressure tube coating. In the same year, Lupatech acquired the Argentinean company Jefferson (and its subsidiaries in the United States and Mexico), specialized in electromagnetic valves. In 2008, Lupatech acquired 50% of Aspro, a leading world company specialized in natural gas compression systems. In 2008, Lupatech acquired the Brazilian companies Gavea Sensors (optic fibers for oil and gas industry) and Fiberware (tube coating). In August 2008, Lupatech acquired the Brazilian company Sinergas GNV, specialized in natural gas compression systems repair services.

Source: Lupatech annual reports and website

Totvs case:

Totvs is an IT company established in 1983 in São Paulo. In August 2005, BNDESPAR entered in Totvs capital. In the same year, Totvs acquired the Brazilian IT company Logocenter.

In 2006, Totvs did an IPO at Bovespa “Novo Mercado”. It was the first IT company to have its shares listed in Bovespa. In 2007, Totvs acquired Midbyte Informática S.A. and BCS Informática Ltda., incorporated TQTVD (joint venture in the area of Digital TV), and begun its European operations (EuroTOTVS). In August 2008, Totvs acquired the Brazilian competitor Datasul, becoming the largest IT company in Brazil and in Latin America. In Latin America, Totvs has participation in Argentina (since 1997) and in Mexico, where it acquired the Mexican company Sipros (in 2003).

Source: Totvs annual reports and website

Nutriplant case:

Nutriplant was founded in 1980 in Paulínea, State of São Paulo. It is a company specialized in the production of fertilizers. In February 2008, BNDESPAR entered in Nutriplant’s capital. In March 2008, Nutriplant did an IPO at Bovespa “Mais”. It was the first company to have its shares listed at Bovespa “Mais”, inaugurating the small and medium-sized companies market in Bovespa.

Source: Nutriplant annual reports and website

Another case known as a new type of BNDESPAR strategy is the investment made in order to capitalize the Brazilian company JBS to acquire assets outside Brazil.

JBS case:
JBS is a meat company established in Anápolis, State of Goiás in 1953. In 2007, BNDESPAR entered in JBS’s capital.

JBS was not an investment grade company in 2007 and it did not present conditions for access to the international credit market to put its acquisitions’ business plan into action.

With BNDESPAR’s support, JBS held an IPO at Bovespa in 2007. It was the first meat company to have its shares listed in Bovespa. After the IPO, JBS acquired, in July 2007, the American company Swift Foods & Company. In December 2007, JBS acquired 50% of the Italian company Inalca, one of the most important European meat companies. In March 2008, JBS acquired the American companies National Beef and Smithfield Beef, and the Australian company Tasman, becoming the biggest meat company in the United States and in the world.

Source: JBS annual reports and website

The other type of BNDESPAR investment in small and mid-sized companies is through venture capital funds. Moreover, BNDESPAR has investments in start-up companies through seed capital funds.

The BNDESPAR strategy in venture capital and seed capital investments is focused on incentives to attract private capital to small and mid-sized innovative firms.

According to ABVCAP (Brazilian Venture Capital Association), the Brazilian venture and seed capital market is formed by 153 funds and has about 100 investment managers. The capital compromised in the active funds is about US$ 16.7 billion.

BNDESPAR venture and seed capital funds have about US$ 5 billion committed. Of this total, close to US$ 1 billion is BNDESPAR money; private investors invested the remaining US$ 4 billion.

This is an interesting example of public-private partnership in Brazil. BNDESPAR has the aim to develop the private venture and seed capital market. In order to do so, BNDESPAR has the initiative to create a fund with a specific investment strategy, defining the profile of innovative target firms in specific industries or regions of Brazil.

BNDESPAR selects a private investment manager launching a public call for proposals. The investment manager is selected by BNDESPAR taking into consideration his or her proposal to meet the investment strategy of the BNDESPAR fund and the management costs of the fund.

From 2000 until now, BNDESPAR has created 40 funds. Some 24 funds are in operation at the moment. In the vicinity of 220 small and mid-sized firms have received BNDESPAR fund investments. Below, there is a list of BNDESPAR current funds.

	Fund Name
	Investment Manager
	Investment Focus



	FIP Energia
	Pactual
	Energy



	Óleo e Gás
	Brascan
	Oil and gas



	FIP GG
	Governança e Gestão
	Governance improvements pre-IPO

	Fundo Infra Brasil
	ABN
	Energy, transportation, water, sanitation

	Fundo AG Angra
	Andrade Gutierrez e Angra
	Water, sanitation, transportation, oil and gas



	FIP Logística
	GP
	Logistics



	Brasil 21
	Dynamo
	Emerging companies



	FIEE SC
	Fator
	Emerging companies



	SPTEC
	CRP
	High-technology companies



	Fator Sinergia
	Fator
	Without specific focus



	FIA
	Angra Partners
	Without specific focus



	FIRE
	Brasil Private
	Emerging companies



	Nordeste I
	Rio Bravo
	Emerging companies in the northeast



	SCTEC
	CRP
	High-technology companies



	RSTEC
	CRP
	High-technology companies



	MVP TECH
	Rio Bravo
	High-technology companies



	CRP VI
	CRP
	Innovative companies



	Stratus VC III
	Stratus
	Biotechnology



	FIPAC DGF
	DGF
	Mergers and Acquisitions



	Empreendedor Brasil
	GP
	2º and 3º emerging companies capitalization



	RB Nordeste II
	Rio Bravo
	Emerging companies in the northeast



	CRIATEC
	Antera
	Innovative start-up companies



	ABIMAQ
	Rio Bravo
	Capital Goods



	CPTM
	Bradesco
	Metropolitan trains ticket system




Source: BNDES 
CRIATEC fund case:

CRIATEC is a seed capital fund created by BNDESPAR in 2007. It has the aim to capitalize innovative start-up companies and to give them management support in order to help the development of their business plans.

The fund has specific target sectors, such as IT, biotechnology, new materials, nanotechnology and agro-business.

One national manager and six regional managers manage the fund investments. The decentralization of the investments management is a new feature of this BNDESPAR fund. The objective is to specialize the fund investments taking in consideration the characteristics and opportunities of specific regions of the country in which innovative research projects and firms are more frequent.

Today the fund has investments in the southeast (Sao Paulo, Rio de Janeiro, and Minas Gerais states), north (Pará state), northeast (all states), and south (Santa Catarina state), covering almost all regions of Brazil.
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The fund has about US$ 50 million to invest, limited to US$ 800 thousand for each start-up firm. The same firm can receive a second investment, depending on its performance and the fund objectives.

Source: BNDES

The total of US$ 5 billion investments through funds are distributed considering the following industries:
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                            Source: BNDES 
The investment managers selected by BNDESPAR are all private and, according to ABVCAP, have a very good reputation in the Brazilian venture and seed capital market. The investment manager’s obligations are defined by contract, and BNDEPAR monitors the fund performance and whether each manager is achieving the specific fund objective or not.

The return of BNDESPAR investments in venture and seed capital was about 536%% from 2005 to 2007, or 85% per year, which reveals solid investment strategies and a laudable selection of investment managers.

BNDESPAR’s participation in the development of Brazilian venture and seed capital market is also important when taking into consideration the efforts to create specific regulations to improve the incentive structures for fund investments. The BNDES has a cooperation agreement with the Brazilian Securities and Exchange Commission (CVM) in order to help define the content of the capital market regulation. The main regulations adopted by the CVM to regulate venture and seed capital relied on BNDESPAR’s participation in the definition of its content.

In April 2008, the BNDES created the Entrepreneurship Capital Area (apart from the Capital Markets Area) in order to specialize the venture capital and seed capital activities at the BNDES. An interview with the head of that area at the BNDES shows that its objective is to increase BNDEPAR’s participation in the venture and seed capital market in Brazil, sharing with private investors the investment risks in small and mid-sized innovative firms.

Besides BNDESPAR’s support to small and mid-sized innovative companies through venture and seed capital, the BNDES has special lines of credit to innovative firms.

“The BNDES’ fixed-income lines available today for innovation were inspired on the experiences from two sector programs, which, due to their respective areas, were dedicated to financing innovations: Prosoft – software industry development – and Profarma – pharmaceutical industry development. The former dates back to 1997, and the latter, to 2003. 

From these experiences, above all from trail and error, two innovation lines were created in 2005: (i) Production Innovation; and (ii) P, D and I Innovation. The production innovation line was dedicated to providing support for innovations that are already in the production phase, while the latter, that is, P, D and I Innovation, focused on the P & D phase, a research stage that is less consolidated.  

In 2008, these lines were revamped, which gave rise to the following: (i) Technological Innovation; and (ii) Innovative Capital. The former is aimed at supporting innovation projects, whereas the latter represents a ground-breaking step for the BNDES. It focuses on backing companies’ systemic capacity for innovating. In fact, it is financing effectively aimed at an intangible capital: the capacity to innovate. The aim of the financial operation is not actually a technical project, but rather an innovative plan put together by the borrowing company. After all, what the Bank supports is corporative strategy. 

Besides these lines, the BNDES also offers FUNTEC (first created in 1964 to finance the development of basic scientific graduate courses), today a fund for non-reimbursable resources for small, high-technology firms. Such resources, whose values are tied to the annual amount of the Bank’s profit (1.5%), keeping in mind a limit established by the evolution of net equity, are applied to P&D projects, presented, as is mandatory, by companies through a bidding process to scientific and technological institutes.  

A key factor of the FUNTEC funds is the payment, by means of contracts, of the intellectual property between the company and the research institute (ICT). The Bank only makes resources available if this issue is settled between the parties. The purpose of such a rule is to guarantee that the ICTs are able to make good use of the knowledge generated throughout the project.” 

In the fixed-income fund operations, the governance mechanisms and rules of intellectual property are guaranteed in the credit contracts. The BNDES monitors investments made by the company and has the power to suspend the credit disbursements should the company not invest resources according to the business plan that sponsors the BNDES’ credit decision.
The total BNDES credit concessions to innovative firms through the above mentioned fixed-income lines was about US$ 1,7 billion in 2007.

3.2 FINEP 

FINEP was founded in 1967 and is the main source of science and technology federal funding. FINEP is organized as a public company, 100% state-owned. While it is independent as a company, it does follow the public policies defined by the Ministry of Science and Technology.

“FINEP has programs that funds research projects involving partnerships between universities and companies (mainly small business) committed to the innovation and the production of products that might increase industrial competitiveness. FINEP funds the first stage of the research projects. The transformation of research results in products, and the production expansion is also financed by FINEP through specific credit lines and, more recently, through a venture and seed capital program. Moreover, FINEP initiatives aim to promote the inclusion of science and technology graduate researchers  (holders of Master’s and Doctorate degrees) in the job market, stimulating companies to innovate.

FINEP has three active areas in the financing of small and mid-sized innovative firms: (i) Small Innovative Firms Area; (ii) Innovation for Industrial Competitiveness Area; and (iii) Investment Area.

Small Innovative Firms Area

FINEP’s Area for Small-sized Firms is a board of director’s sector for innovation. Such an area for the development of financial support programs for the innovation strategies of small and mid-sized companies is shown in the table below: 

	Companies Sizes / Finep Programs

	Gross Annual Revenue above US$ 6 million
	Gross Annual Revenue between US$ 1.4 and 6 million
	Gross Annual Revenue bellow US$ 1.4 million

	Mid-sized to large companies
	Small to mid-sized companies
	Start-up and very small companies

	Innovation for Industrial Competitiveness Area Credit Programs
	Small Innovative Firms Area Credit Programs
	Small Innovative Firms Area Credit Programs


Source: FINEP

According to FINEP, the area to support small and mid-sized innovative companies faces three main problems in granting financial resources. They are: 

· The small innovative firms offer no guarantees for the credit;

· Management costs are very high as these are start-up companies; 

· High level of non-tangible assets, which makes it difficult to estimate and determine investments. 

To overcome these problems, the area has three instruments, of which none involve equity interest (stakes) in the companies.

a. instruments: indirect support, credit and economic funding 
a.1. indirect support 
The Indirect Support program is carried out in conjunction with the ICTs. It is up to Finep to make available the resources, while the partners should carry out the invitation and selection of projects, which are always aimed at small-sized companies. 

Resources made available by Finep come from the Brazilian Fund for Scientific and Technological Development - FNDC and the sector funds established by federal laws in 1999.

Such resources are non-reimbursable and the follow-up on the investment is carried out by means of research reports. One of the main targets of this program is university incubators.  

a.2. credit program 
In the Credit program, resources are made available in the form of financing and, therefore, involve the borrowing company taking on a debt. The program, also known as “Zero Interest”, exempts the borrowing companies from the following obligations: 

- interest payments (Zero Interest);

- presentation of real guarantees; 

The amounts in this program range from a minimum of sixty thousand American dollars (US$ 60,000.00) to a maximum of five hundred and thirty thousand American dollars (US$ 530,000.00) per company. Payment can be made in 100 installments.  

To guarantee the flow of the program, project selection is decentralized to accredited agents in the following states: Minas Gerais, Pernambuco, Bahia, Paraná and Santa Catarina.

Accredited agents in these states are private entities, for example, industry federations, Sebrae
 and other associations. It is up to these entities to seek out interested parties and hold the selection process.

Those selected then sign a credit contract with Finep, which is then charged with making resources available. 

Thus, all the obligations are established and regulated through private contracts in the same fashion that BNDES does.

The zero interest program has 58 companies and an amount of twenty million American dollars (US$ 20 million) in contracts.  

An interesting aspect of this program is the solution presented for the problem of real guarantees. Given the difficulty of such companies in assuring payment through real guarantees, in the context of Zero Interest, an intriguing institutional alternative was designed: a locally approved fund. 

Of the credit received by the companies, three per cent (3%) is earmarked for a solidarity fund, which serves as a safeguard for loans taken out by all companies in each region.

a.3. economic funding 
The third program in the Area for Small-sized Innovative Companies is economic funding. The program focuses on companies selected by means of a Finep edictal (publication of notice). There are thee lines in this program: (i) priorities in industrial policy; (ii) Pape innovation, carried out in partnership with state-run research foundations and (iii) company HR departments that guarantee Finep resources for payment of salaries to company researchers (holders of Master’s and Doctorate degrees).  

Resources in this program are all non-reimbursable. Resources can only be used for costs and cannot be allocated for investment.  

The minimum amount in the Economic Funding program is six hundred thousand American dollars (US$ 600,000.00), except in the case of the PRIME program (First Innovative Company Program). The PRIME program guarantees economic funding for small-sized companies. 

The main goal is to provide resources in a pre-seed money phase to companies for up to the first 24 months of their existence. The minimum amount in the PRIME program is seventy thousand American dollars (US$ 70,000.00).  

With the PRIME program, Finep completes its scope of support programs for innovative companies, providing resources for companies ranging from those at the pre-seed phase to mid-sized and large companies. 

Innovation for Industrial Competitiveness Area
Finep’s Innovation for Industrial Competitiveness Area includes programs to stimulate innovation for large companies. Credit is granted for financing companies to carry out innovative projects.   

Resources come from the Brazilian development fund - FND, from the Brazilian fund for scientific and technological development fund - FNDCT and from the workers contribution funds – FAT. All interest on such resources is based on the TJLP. 

To make resources more accessible, given the risk involved in this type of investment, Finep uses the FNDCT index to equalize interest rates. 

Due to the risk of the sector and the consequential difficulty in making investments, Finep operates to mitigate problems with sub-investment. With this, high-risk sectors have access to lower interest rates. 

The Innovation for Industrial Competitiveness Area outlines interest rates in three domains. They are: (i) Mobilizers in strategic areas; 

(ii) Strengthening competitiveness; and (iii) Consolidating leadership.

The following table summarizes these domains, shows the level of risk and presents the final interest rate applied (already included in the calculation).  

	Strategic Areas Mobilization
	Leadership Consolidation
	Stronger Competitiveness

	Health

Energy

IT and Communications

Defense

Nanotechnology

Biotechnology
	Aeronautics

Mining

Metallurgy

Pulp and Papers

Petroquimical
	Automotive

Capital goods

Civil construction

Naval industry

Fertilizers

Plastics

Agro-industry

Wood and furniture

Textiles

Meat

Shoes and leather

Cosmetics

	Higher Risk
	Medium Risk
	High Risk

	Final interest rate: 4,25% (annual)
	Final interest rate: 4,75% (annual)
	Final Interest rate: 5,25% (annual)


 Source: FINEP

Borrowing companies are required to present annual gross turnover above six million American dollars (US$ 6 million). Resources should be put to use between 24 and 36 months. The grace period before payment begins is 20 months and the total term to quit the debt is 80 months.  

The procedure for requesting financing involves presenting a letter of consultation, which is a financing request form available at Finep’s website. 

All contracts in this area require a real guarantee equivalent to, in the case of assets and rights, 130%, while the real guarantee drops to 100% in the case of bank-based guarantees. 

For 2008, the estimated volume of contracts is two hundred and ninety million American dollars (US$ 290 million).    

There is one exception to the rule in this area, which is pegged to the concession credit. This is the possibility of economic funding (non-reimbursable), using FNDCT resources in order to pay, over a two-year period, researchers’ salaries (holders of Master’s and Doctorate degrees) in companies that present innovation programs.

Investment Area
Besides the Area for Small-sized Innovative Firms and the Innovation for Industrial Competitiveness Area, both of which provide respective support to small and large companies by means of credit or funding programs, Finep also has an area of variable-income funds – for investment in start-up companies via equity interest (stakes in companies). 

Different to what happens in the BNDES, however, Finep does not offer variable-income funds directly, as does BNDESPAR. Finep only offers it indirectly by means of investments funds in which it is a quota holder. 

The fund program began in 2001 with the Innovation Project – a partnership between FUMIN (BID) and FINEP.  

FINEP has been active, although as a minority, in the fund segment of venture and seed capital. Between 2001 and 2008, Finep invested in 80% of the non-property funds of venture capital registered at the CVM.   

Currently, Finep’s fund portfolio is comprised of 16 funds, of which 12 are venture capital, 3 seed money and 1 is private equity. The portfolio has a total of 38 companies. Committed capital is one hundred and fifteen million American dollars (US$ 115 million) and the average leverage is 4 to 1, which means that Finep’s funds have been able to secure approximately four hundred and sixty million American dollars (US$ 460 million) in the market, an approximate total of five hundred and seventy-five million American dollars (US$ 575 million).” 

Governance of these funds includes Finep’s participation on the investment committee. All obligations are established and regulated through private contracts and CVM regulations. FINEP monitors the funds’ performance and the achievement of their objectives.

Considering both the BNDES’ and FINEP’s main lines of activities to promote industrial development, it is possible to conclude that both institutions have specific subsidized lines of credit, as well as venture and seed capital funds, focused on promoting innovation and on small and mid-sized companies.

The articulation between the BNDES and FINEP is very important in Brazilian funding of innovation and competitiveness in industry. Such articulation occurs within the new industrial policy initiatives. Increasing innovation and improving conditions for the international competitiveness of Brazilian industry became the main objectives of the BNDES and FINEP in keeping with the PITCE and PDP.

3.3 FAPESP
Interviews at the BNDES, FINEP and ABVCAP have shown that the São Paulo State Research Foundation – FAPESP is also an important actor in the investment system for innovative projects of Brazilian firms.

“FAPESP’s main goal is to finance scientific and technological research. It is a public foundation constituted in 1962 by means of a state law, and its budget is 1%
 of the total gross taxes in the state of São Paulo.

Despite FAPESP’s focus on fomenting research at universities, reasons for creating the FAPESP law were already present to justify support for technical progress in industry.

According to FAPESP, as of 1995, it systemically implemented large-scale programs and of significant volume, aimed at motivating the production sector. 

A part of this intensification for policies that foment industry is the result of a change in direction in the conceptual diagnosis of the role played by such fomenting policies.

According to the Scientific Director at FAPESP, up to the mid 1990s, in the Brazilian scientific and technological areas there was an understanding that scientific-technological knowledge would be put together at universities and then transferred to companies. 

It was a model based on offering knowledge. With this, it was up to the fomenting institutions to stimulate such offer, that is, sponsoring university research projects with the expectation that knowledge generated in the academic scenario would then be offered to the industrial market.  

More recently, however, this understanding of a linear transference of offered knowledge has been re-examined. This is because either industrial needs present a specificity that is not being met by the spontaneity of academic research, or because of the distance and mutual distrust between these two very different universes: academia and industry.

Perception that a large part of university knowledge would not be converted into industrial products (patents, for example) led to a review of the offer model and to the consequent design of programs that seek to associate, from an early stage, company needs and the possibilities in university research.  

The review of the scientific and technological policy model is also associated to the institutional scenario in the country from the 1990s. The opening of commerce, on one hand, brought competitive pressure to companies, which then gradually began demanding new competitive strategies. 

On the other hand, economic stability allowed for mid and long-term investment plans. The result of both the opening of commerce and stability was to include knowledge as an item on the agenda of the company investment plans. 

In this context, the São Paulo State Constitution of 1989 (i) significantly increased FAPESP’s budget, which went from 0.5% of state taxes to 1% of gross taxes collected in the state; and (ii) altered the entity’s operating spectrum, which went from mere scientific research to support of scientific and technological development, thus including funding of research aimed at innovation in companies. 

Within this new perspective of investments in research and development not only inside universities, but also in innovation projects inside Brazilian firms, FAPESP has created specific programs for industrial research funding.

The main characteristic of the FAPESP funding system of industrial research is the creation, by contract, of joint ventures between the researcher, university research centers and private firms with FAPESP’s participation in the contract. In order to receive FAPESP funds, the research center and the firm must always enter into a cooperative agreement.

FAPESP monitors the joint venture results and can suspend the funding if the parties do not meet the contract objectives.

a. innovation programs: PITE, PITE and the PIPE agreement 
a.1. PITE 
FAPESP’s first industrial innovation program was Research in Partnership for Technological Innovation – PITE. Implemented in 1995, this program has a prior agreement between the university researcher, or the research center (ICT), and the company.

Requests for resources are sent to FAPESP by the researcher. If FAPESP 

Approves the request for funding, it provides an amount of resources. The company associated to the researcher is obliged to provide an equal amount.  

Amounts to be provided by FAPESP vary according to the type of scientific-technological project. When dealing with an exploratory project with a high level of uncertainty, FAPESP usually provides more than half the estimated amount, leaving the company’s portion to less than 50%. 

In projects with a higher level of feasibility, that is, less exploratory, FAPESP tends to provide fewer resources leaving the company to come up with a larger portion.  

There are no limits on companies that can request such funding. PITE supports small and large companies. 

Nevertheless, according to the Scientific Director at FAPESP, the PITE experience has shown very little articulation between universities and companies. In spite of the program being developed specifically to bring scientific research at universities closer to the business world, demand for PITE resources has not been so intense. 

The diagnosis that this low demand is the result of little or no articulation between business people and university students, the actual circumstances for requesting funding, led to the implementation of a new PITE, the PITE Agreement.  

a.2. the PITE agreement 
In 2004, the PITE agreement was implemented. The main aim of this new program was to undo bottlenecks presented by PITE. In the PITE Agreement, FAPESP associates the companies previously. 

Together, they conceive a list of themes and projects of interest for companies and hold a call for proposals among university researchers and the ICTs.

It is a program based on stimulated demand. FAPESP expects more demand for funding with this new institutional model than with the original PITE, which was based on spontaneous demand.  

a.3. PIPE 
In 1997, Innovative Research in Small and Mid-sized Firms – PIPE was created.  

According to the Scientific Director at FAPESP, PIPE was inspired on the Small Business Investment Research Program – SBIR, a US program administered by the National Science Foundation – NSF.

The program was specifically designed for small and mid-sized companies, that is, firms with up to 100 employees. These companies can request financial support of up to three hundred and fifty-two thousand American dollars (US$ 352,000.00). 

PIPE selects projects through an edict (publication of notice) three times a year. The researcher linked to a small or mid-sized company makes the request. 

In 2007, PIPE received 450 proposals and granted support to 118 projects. The change of the PIPE’s program resources destination (i.e. researchers inside companies instead of researchers inside universities), demonstrated that it increased the number of projects presented for Fapesp analysis. The chart below compares the number of projects approved by Fapesp in each credit programme.

	YEAR
	PITE
	PITE Consortium
	PIPE

	1996
	15
	0
	0

	1997
	11
	0
	0

	1998
	16
	0
	31

	1999
	6
	0
	32

	2000
	4
	0
	40

	2001
	6
	0
	52

	2002
	12
	0
	65

	2003
	10
	0
	72

	2004
	3
	6
	65

	2005
	6
	0
	109

	2006
	4
	1
	124

	2007
	4
	0
	118

	TOTAL
	97
	7
	708


Source: FAPESP

b. institutional aspects of FAPESP programs
All FAPESP programs are formally contracted with the individual researcher, including programs aimed at business innovation. 

The borrower is always the individual, and the resources are always of a non-reimbursable nature. With this, FAPESP takes on the characteristics of a foment agency, a non-refundable fund.
Firms are given indirect support and there is, therefore, no forecast for divestments, in the form of opening capital and strategic sales, as verified in the cases of Finep and the BNDES.  

Prior to releasing resources, the parties are expected to resolve issues related to intellectual property. Different from FUNTEC, the BNDES, there are no restrictions on the type of accord concerning intellectual property between the company and the researcher. There should be, however, a clear definition on the intellectual property regime to guarantee future investments based on the results of the research carried out. 

FAPESP can only finance research, that is, it does not finance the development of new products. It cannot finance innovative capacity of companies, remunerating, for example, company employees. Monies should be used strictly for research. 

Partnerships between FAPESP, BNDES and FINEP cases:
FAPESP developed two recent partnerships with the BNDES. The first was in São José dos Campos. In this case, Embraer and the Institute for Technological Research – IPT (Instituto de Pesquisas Tecnológicas) sought FAPESP to request resources for the construction of a lab for light structures (not heavy structures). 

FAPESP then sought the BNDES so the bank could provide resources, via FUNTEC, for the construction of the infrastructure. It was up to FAPESP to make the funds available for research at the lab.  

A part of the resources came, therefore, from Embraer, while the BNDES and FAPESP provided the remainder.  

A similar partnership was put together with the company Oxiteno. By means of the PITE Agreement, a research project was selected. It was structured as follows: 

- US$ 880,000.00 from the BNDES 

- US$ 880,000.00 from FAPESP 

- US$ 1.7 million from Oxiteno 

FAPESP also has an agreement with FINEP, in which FINEP passes on resources to FAPESP, which, in its turn, is charged with selecting projects aimed at stages for marketing and industrialization.” 

4. Preliminary conclusions
Considering interviews conducted so far for this part of the research project and the descriptions of BNDES’s, FINEP’s and FAPESP’s investments and funding mechanisms, it is possible to address three preliminary conclusions about the Brazilian institutions for industrial development. 
(i) New mechanisms, legally institutionalized by the state, have been created to share risk with private investors to increase investments in technological research and innovation, industry capacity and exports, and the acquisition of foreign assets for the internationalization of Brazilian companies.

The main characteristics of these new mechanisms, considering their objectives, tools, and legal-institutional arrangements are:

a) flexible industrial policies defined by governmental letters of intention that bind public investments strategies and are indicative for the private sector, inducing private investments decisions;

b) governmental investments through private equity, venture and seed capital, alongside subsidized credit, as the main tools to support or complement private investments;

c) public-private partnerships and cooperation agreements between governmental agencies and public credit companies, research centers, and private companies; and

d) use of flexible private contracts (credit contracts, shareholders and fund investors agreements) by public credit institutions to bind private companies to industrial policy’s investments and corporate governance objectives.

(ii) The emergence of a new model of state intervention in the Brazilian economy, sharing risk with the private sector, did not substitute the state-owned companies’ model of direct intervention in the economy and it is not necessarily opposed to the privatization program model. However, it seems to have completely different characteristics and economic rationality from both the privatization program described above and the state-owned model of direct intervention of the state in the economy.

(iii) Brazil has at the same time institutions based on different objectives, tools and legal-institutional arrangements, that mix the new private equity, venture and seed capital mechanisms with the existence of state-owned companies active in strategic sectors of the Brazilian economy and the continuity of privatized companies and concession contracts to render public services.

The coexistence and the characteristics of each institutional model (state-owned companies, privatization program, and the state as a risk taker) of state intervention in the Brazilian economy are compatible with the Brazilian Constitution.

PART 2 - Social Policy – Poverty, Inequality and Access to Opportunities

Accepting the premise that in economic literature, with various degrees of intensity, there is a consensus on the importance of the actions of governments to fight poverty and inequality, and to amplify the range of opportunities to which the poor have in their lives, and conceding, on the other hand, that there is a complex debate about how to employ public policies to implement distributional objectives to attain social rights
, one part of the research was to investigate the Family Assistance Program (PBF), under the responsibility of the Ministry for Social Development and Combat against Hunger (MDS)
, and the ProUni program, conceived and monitored by the Ministry for Education (MEC).

The PBF has as its declared objective, among others, to battle hunger and to promote the supply of food and nutrients, as an immediate relief against poverty. The ProUni is a program for the promotion of access to higher education for students from low-income homes and graduates from state schools by means of complete and partial funding in private higher educational institutions (private universities).

Brazil is one of the most unequal countries in the world, both in terms of concentration of income and wealth as in terms of access to opportunities. In recent years, overall, it has seen a small reduction in inequality at a pace of 1.2% per year, between 2001 and 2007. In this period, the Brazilian Gini fell from 0.593 to 0.552, the lowest recorded in Brazilian history. This is due, explain specialists, to a combination of three factors, inflationary control (inflation has been stable since 1994 with the Plano Real), increases in the minimum wage (of approximately US$ 50.00 in 1995 to roughly US$ 205.00 in 2007) and targeted social programs, mainly the PBF. 
Regarding access to universities, recent data from the National Research on Housing (PNAD) and IBGE (Brazilian Institute of Geography and Statistics) show an increase of 15.3% in the number of students in private higher education in 2006, and this is primarily due to ProUni and the increase in buying power of Brazilians
. The private sector accounts for almost 75% of students in universities. 

Overall, the interviews revealed that both the programs adopted legally-based tools and frameworks in the supposition that a free market would not be able to achieve the desired distributional objectives. Both programs in this context aimed to put in practice the goal of material equality, also forecast in the federal constitution of 1988
. 

Encountering difficulties since their creation less than a decade ago, the PBF and ProUni programs have had to employ the available legal framework, reforming it and adapting it when necessary and also coming up with solutions, which previously had not existed. The policies met with challenges and, at the same time, were apparently able to make gains. Some legal dimensions of each of these programs will now be highlighted. 

Family Assistance Program (PBF)

The PBF is a program for the direct transfer of funds with conditions (conditional cash transfer), which forms part of a larger social policy named Zero Hunger and regulated by Law 10,836/2004 and by various normative acts issued by the executive branch, particularly the MDS. Its objectives
 are the combat of hunger and the promotion of security in food and nutrition, the immediate relief of poverty by means of a direct cash transfer, to impede the cycle of poverty between generations by means of exercising basic social rights in the areas of health, education, social assistance and the stimulation and sustained emancipation of families in poverty via other complementary programs. The PBF reaches some 11 million families with an investment of US$4,2 billion per year
, according to data from the MDS.
The criteria for eligibility to receive the benefit are a household monthly income of up to US$30.00
 per capita or US$60.00 if the family contains pregnant women, children up to 15 years old or adolescents up to 17 years old
. The corresponding benefits vary from around US$10.00 to US$90.00 according to the monthly income per person in the family, the number of children and adolescents up to 17 years old. It is paid directly to the families via cash transfers
.  

The PBF is subject to conditionalities
, which must be necessarily met in order to receive the benefit. The main conditions are: school attendance for children and adolescents from 6 to 15 years old, with a guaranteed attendance of 75%, to keep children out of child labor, to take part in pre-natal exams and other accompanying educational activities offered by the health visitors relating to feeding during pregnancy and promotion of healthy eating, the take up of vaccinations on offer for children under 7 years old, and to take children under 7 to health centers for nutritional support and other actions relating to health.
The Ministry of Education and the Ministry of Health are co-responsible for the monitoring and compliance of the conditions linked to the PBF, as are municipalities and states, in a federal interaction for the division of tasks, better explained below
.
The beneficiaries should be registered in the Sole Register for Social Programs. This registration is fed with information from municipalities adhering voluntarily (through financial incentives) to the program, which should identify families in a vulnerable position and complement federal data bases with estimates of poverty calculated according to a methodology pre-defined by the MDS.

The payment of benefits is made from resources from the federal government and carried out by the Caixa Econômica Federal Savings bank (a federal public bank) the operating agent for the program, directly to the families, preferably to women, by means of a swipe card. The beneficiary has 90 days to withdraw the funds. After this period, if the funds are not withdrawn, they are taken back into the program. After three incidents of non-withdrawal, the benefit is suspended. 

Legal Aspects 

The roles the law plays in the PBF will be described according to the typology proposed above: law as a goal, law as a tool and law as an institutional arrangement. Note that not all relevant features of the PBF (the same applies to ProUni, discussed below) have been taken into account to do that. With the preliminary purpose of testing the typology we only present the features and legal roles we considered more illustrative. 

Objectives

For forever and still today, in large, the Brazilian model of social assistance has been mixed up with clientelism and localism. The actions of social assistance in the country are, as a rule, marginal and based on the transfer of federal resources for the purchase of basic foodstuffs and other aid for people in positions of extreme vulnerability. As explained by technicians from MDS interviewed, these social policies were, until a short time ago, confused with charity and philanthropy, in a manner which social assistance was considered an ancillary and secondary function of the state, and its management was relegated, in many Brazilian governments, to presidential bodies managed by the first lady, and wives of the presidents of the republic, governors and mayors. 

In this context, the PBF is one of the outcomes of a welfare state model within the constitution of 1988
 and is placed with the other social assistance policies and specifically the programs for income transfer from the federal government. The PBF aims to implement, according to those responsible for such, a logic which reduces the populist politics by means of which political leaders fight over sporadic resources from the federal government (voluntary transfers) to meet the emergency needs of populations under their influence. This policy, contend the officials interviewed, produces only marginal results and represents in reality maintenance of the dependency ties of the beneficiaries in relation to local political leaders. 

According to MDS officials, the transfer of funds through the PBF represents a rise in autonomy as it allows the beneficiary to choose where and how it will be spent
. Moreover, contrary to the individual benefits in the past, it relates to a “new view” of social assistance in which the family is protected as one psycho-social unit and not only as individuals within the family.

The benefit received is deliberately insufficient to substitute income from work and for this reason does not allow members of the family to leave their jobs. The maximum a family can receive is (US$75.00) is therefore not sufficient to live neither in cities, where the cost of living is higher, nor in the countryside where families are larger in size. This value was calculated, according to those interviewed, as an addition to income from work. From the legal point of view, this objective seems to translate to a vision of distributive justice that combines individual autonomy and incentives to work.

A further stated objective is to integrate the family of programs and social benefits by means of a cash transfer and not to restrict the rights and punish the beneficiaries who break the conditions of the program
. Therefore, the acknowledgement of conditionalities as a way to guarantee the exercise of rights was considered a main objective of the program, although the conditionalities can also be understood as tools, as discussed below.

According to the IPEA estimates, 80% of the resources of the programs for cash transfer of three nations reached the 40% poorest people in the country
. This figures seem to show that focusing, with the opposite idea of universalization, is a clear objective of the PBF. If this is the case, another conception of distributive justice is revealed: very poor people should primarily benefit from poverty alleviation policies such as PBF and this indicates that the underlying rationale is based on priorities rather than on homogeneous standards. 

Tools

From the point of view of employment by means of instruments, the conditions of the PBF are subject to regulation, which can be seen as a tool to implement the goals. In the case of conditionality linked to education, there is more intense regulation and its monitoring is more thorough, according to information from interviewees. The program already has information on the attendance of 87% of the students from families receiving the benefit, and five stages were established in the case of breaking its conditions
.

In the area of health, the regulatory problems are greater and the control-monitoring issues lesser. There are political disputes within the Ministry of Health which hinder an objective definition with regards to conditionality. Furthermore, the most significant area of conditionality, that of pre-natal control, demands a wide monitoring regime, ranging from those pregnant between 12 and 49 years old. For these reasons, only 56% of the beneficiary families have their health monitored.

Besides that, the PBF is tied to the building of a sole registration which allows for a reduction of errors and improvements in the targeting of the program. The Sole Register for Social Programs
 was adopted as an instrument to gather data and information to identify all low-income families in the country - all families with income up to US$100.00 per person are registered. It also represents a tool for organs and policies. According to those interviewed, its information has given rise to institutional partnerships and the integration of different programs in areas for education, food safety, health and eradicating child labor. 

This register, however, permanently relies on an adequate update by the municipalities charged with registering the families and this represents a challenge in terms of sustainability. The register, therefore, is part of a managerial and legal arrangement that plays an (arguably) important instrumental role since it is supposed to identify all poor people in the country and to be used by all social policies in different levels. 

Arrangements

From the legal-institutional point of view, one of the characteristics of the Family Assistance Program (PBF) is the efforts to integrate social assistance with other social policies, such as education and health, and with other social assistance policies. In this way, the logic of programs for conditional transfer of income in Brazil subject the receiving of such social benefits to health and education, and transferred income is understood as an incentive to strengthen citizens’ rights among the population’s most vulnerable people.

Another element of the legal-institutional plan that we consider more relevant takes on a more federal coordination quality. In the PBF implementation process, the federal government faces difficulties in bringing together federal actors, especially from more than 5,000 Brazilian municipalities. The government, in this context, was slow to understand what was needed to make agreements to obtain information for a sole registration and for carrying out the municipal program. 

However, from the first moment of the program’s embryonic plans in 2001, the Fernando Henrique Cardoso government determined, by way of mandatory decree, that municipalities must include every family, even those receiving half a minimum salary, in the sole register by way of a national form. Caixa Econômica Federal (the national saving bank) was given the task of handing out information about beneficiaries. The mechanism employed was carried out so poorly: it not only produced a registration process with errors of inclusion and exclusion, but it also failed to encourage the municipalities to keep it constantly updated. The register was rendered useless for policy management, giving rise to the need for the construction of a new one. With the imposition proving inefficient, it was necessary to find other incentives for municipal adhesion. In its second attempt, the government substituted the obligation for financial incentives, beginning payment for inclusion of families at the register and the permanent updating of it. 

The case reveals that the implementation of federal policies and of assistance requires working in agreement with local authorities, a means of distributing functions between the federal government, states and municipalities. It is in this manner that the PBF was built with clear inspiration from the Unified Health System (SUS
) and based on agreement, as well as on the offer of financial incentives. Municipal participation is, in this context, considered indispensable to build and update the register, as mentioned above. 

Due to the visibility and political capital associated with the program, the incentive for municipal performance, according to those interviewed, has a virtuoso effect, promoting increased competition between municipalities for federal funds and strong mobilization, even of the poorest municipalities, to fulfill program adhesion requirements and execution. This represents a gain for the municipal administration of social assistance, with the building of technical groups, that goes beyond PBF. To complement this incentive, the federal government is negotiating the offer of qualification to municipal administrators from states. 

Agreement is not only present in the adhesion of municipalities, but also in the construction and regulation of the program itself. However, as it is inspired by the SUS (health sector), the majority of normative production and the regulating norms have been the fruit of agreement between administrators from the National Council of Social Assistance, responsible for the regulation of actions. In this way, the norms are, and this was emphasized as an innovative legal trait, the product of a deliberative legitimizing process that minimizes questioning of federal bodies and of civil society, which took part in the process of normative construction. 

Challenges

PBF represents, according to those interviewed, a composition of supposed innovations, such as: the conventional model of intra-federal relations, the decentralization of execution, conditionality approached as an exercise of rights, autonomy, the breaking of links based on clientelism and the possibility of interaction between agencies of social promotion, by way of the situation that the sole register offers. 

According to those interviewed, the creation of the Development and Anti-Hunger Ministry (MDS) represents an autonomous administrative gain in the area of social assistance. A construction of specialist bureaucracy consolidates the new model and the relevance of assistance in the country’s general social policy environment. Furthermore, the PBF represents, according to those interviewed, a gain for the local and social economy, and, linked to policies, retains the potential to emancipate. 

The challenge underscored by MDS is the consolidation and legislative reform of social assistance policies and how to crystallize them. The ministry wants federal transfers of social assistance benefits to be considered legal transfers integrated into the social security budget and incorporated into municipal budgets (currently federal transfers are voluntary, with low legal support). Besides this, there are bills aimed at the everlasting implementation of policies. The first of these is PL (draft legislation) 3077/2008, which seeks to give legal outlines to the role of the state in social assistance, putting public bodies side-by-side with private ones in the sphere of the country’s social assistance, and denominating the area of the Unified Social Assistance Service (SUAS)
. 

The municipal attempt to build and add records comes up against the absence of professional technicians in many municipalities. It was noted throughout the interviews that federal coordination of the program attempted to promote the qualification of municipal administrators employing multiple instruments that were a little intrusive. In first place, the federal government prepares qualification processes and recommends professional managers to municipalities
. In second place, the government is currently negotiating with the states for incentives to set up teams and qualify municipalities to administer the register. In third place, the formula for revising federal funds includes targets for information collection on beneficiaries and conditionality, as well as the improvement of administration.  Should a municipality not revise all the information, it will receive less federal funds
. 

There is also the challenge of the normatization to guarantee the sustainability of programs and social assistance created by the current government. This attempt to regulate involves two difficulties, according to those interviewed (all of them were experts from the MDS): bills suffer legislative interference that changes the way the program was intended to work, creating new eligibility criteria or new conditionality. For this reason, quite often issuing administrative orders is given preference (regulating norms issued by the executive branch) when putting together a normative regulation for the PBF because this instrument is considered more flexible and less costly. In this way, many practices and very successful operational processes were related as negotiated experiences (that is, not regulated in a unilateral manner by the federal government) and that later, they were made into a decree. These decrees are supposedly more permanent and do not demand adaptation. Other practices, however, demand constant revision of the programs’ regulatory decrees, something that poses a challenge and risk to enforcement and compliance
.

University for All Program (ProUni)

ProUni is a program for promoting access to higher education for low-income students and former graduates of the public education system by offering full and partial scholarships for higher level private educational institutions. Access opportunities, therefore, are aimed at the private higher educational institutions. 

The program, that started in 2004
, in the second term of President Luiz Inácio Lula da Silva, integrates – with PBF
 - a larger part of government policies, in this case aiming at access to higher education in Brazil. With this, the government has expanded the number of higher federal educational institutions, widening access to the country’s interior, as well as the amount of places offered by these institutions. In this way, the program does not offer priority access to private institutions in detriment to public ones. Still, the number of private institutions has expanded greatly in the past – on account of the liberalization of the market and educational opportunities put into practice by the FHC government - and cannot be disregarded, according to MEC experts interviewed. In this way, ProUni considers that the most rational attitude is to use what exists, offering scholarships that have tax breaks for participating educational institutions. 

One of the distinctive elements of ProUni is, according to interviewees, to promote social inclusion in higher education by way of philanthropic regulation - this is, the tax break defined in the Brazilian constitution for philanthropic organizations and in the statute that institutes the program
.  In this way, on the one hand, it widens access to higher education with no fiscal impact, since the exemption is laid out in the federal constitution having already been conferred to philanthropic organizations, avoiding the cost of creating places in public universities. 

Legal aspects

Objectives

The regulation of philanthropy to curb the multitude of fraud practiced in Brazil
 is one of the ends declares in the program. However, the interviews reveal that the regulation of philanthropy is also a means by which the program promotes inclusion in higher education with no additional costs to the public coffers. The single cost of ProUni corresponds to the total value of the tax exemptions represented by the inclusion for private non-profit higher education institutions and which amounts to around US$ 50 million.

In this way, ProUni must, say those interviewed, be understood in the context of budget restrictions, under which the list of economic priorities requires the guarantee of a strong fiscal balance. The program’s target was, thus, to widen access to higher education in this specific context, and this is with no compromising fiscal balance targets through pressure groups that demand the broadening and democratization of access to higher education. 

Besides the budget restrictions, the area of policy implementation was completed under the perception that investment in higher public education was elitist and inefficient, because it favored a minority with greater buying power and, in this way, a route to public university, and because of pressure for privatization of higher education and charging monthly fees in public universities
, that are free today in Brazil. 

On the other hand, in recent decades there has been an enormous expansion in the area of private higher education, with a large number of places. It seemed reasonable to use this installed capacity to promote access to higher education. The initial strategy thought up by the government to promote access in this general area was to offer vouchers, financing access for young people to a private higher education institution that is paid for its services
. 

When the program was developed, there was public debate in the country about philanthropic obligations with fraud investigations and long administrative judicial lawsuits that talked of the application of funds into other activities, some of which culminated in the loss of certification as a benefiting organization which is granted by the Council of National Social Assistance (CNAS).
The ProUni law, which defines the private universities’ fiscal exemption, deals with how it should be applied to these funds, determining what should constitute full and partial scholarships for which courses thus eliminating the use of these funds for other means
. 

The competencies and obligations of each part of this public-private relationship are structured in the following way: it falls to the state to operationalize ProUni, with selection and enrolment processes, overseeing the handing out of scholarships and evaluating those courses where scholarships are offered. It falls to participating private universities to draw up plans for the provision of educational services submitting them to MEC for evaluation. If a course suffers two consecutive adverse evaluations, it is removed from the program. In the end, it falls to participating scholarship-receiving students to provide socioeconomic information required to fulfill the fixed criteria of academic performance under the rules of the program.

The program, from its conception until it began functioning, is the fruit of cooperation, interviewees noted.  It is the “new logic in public policy” in that it does not impose. Like a partner, the adhesion of participating private universities is voluntary; the rationale that allows ProUni is the incentive (the carrot): private institutions receive a tax break to offer scholarships and promote access to young people on low incomes. To regulate philanthropy, the program encourages private universities to participate in the program, even because there is large installed capacity that does not represent large costs. 

The other mentioned goal is the combination between social inclusion and the privilege of academic merit, which is operated by the program. Normally, the inclusion of young people on low incomes was seen as a barrier to the quality of higher education. It was believed that less prepared, with less baggage, these young people were going to dilute the overall quality of the body of pupils. In selecting meritocracy
 as fundamental selection criteria, by fixing a minimum grade for the national basic education exam ENEM, the program prioritizes access to the most capable. Their intention was, in the end, to promote the inclusion of the most prepared young people, with greater merit among those shown to be from low-income families and from the ordinary educated public. Interviewees argued that the product of this policy option has been the widening of the average quality of private university pupils, since those receiving scholarships have a higher academic performance (they have performance-related demands placed on them to keep their scholarships).

The other objective of the program results from the affirmative action of the policy that it adopts, as participating universities must promote affirmative policies, since a percentage of scholarships must reflect the population’s ethnic distribution, according to percentages of ethnicity (whites, blacks, indigenous and mixed race) in the federal unit (state).

Tools 

According to those interviewed, until some time ago all the regulatory efforts of private higher education in Brazil were seen as a formal and previous control of the functions of courses. The institutions had to go through an initial scrutiny, where all requirements were checked. If they could obtain the license to work, in practical terms they would have the “perpetual” right to work, without further scrutiny of their courses. Besides the previous control, the system was also very formal and based on the presentation of documents.

In a bid to extending regulation to evaluation and policy supervision, which we suppose are tools implemented by legal means, MEC tried to adopt a “new operational logic”. Henceforth, regulations must be adjusted periodically, something that demands lighter regulation, which is less binding, abstract and homogeneous. It is less based on legal and formal norms, and more on commitment, agreements and adjustments. 

The legal rational based on the stick restricts itself, according to those interviewed, to some regulatory demand: to participate in the program, the private institutions of higher education should offer a minimum number of scholarships. The universities cannot choose which courses or areas of expertise should be offered to comply with the minimum number of scholarships to integrate within the program. This choice belongs to the student. In other words, when considering all of the scholarships that represent tax exemption, institutions should be open to demands from the students. Beyond the minimum quantity of scholarships, the institutions can offer supplementary grants through ProUni, using the same selection method applied to students, though they are not considered for the tax exemption. In this respect, institutions can offer pupils courses of their own choice. 

There is no prevision for sanctions, such as loss of scholarship or immediate expulsion should students perform poorly. There is a monitoring of performance, but as a rule it is quite satisfactory and sufficient and receives approval, according to those interviewed. According to 2005 data still being evaluated and compiled, the grade average is high enough in 75% of the subjects taken by scholarship students and the dropout rate is 7%. There are huge difficulties in covering expenses with higher education besides monthly fees, but not even that led students to drop out of courses. 

In respect of regulatory supervision of universities, the program benefits from “a new approach” from MEC in relation to private higher education in general, which corresponds to the prioritization of negotiated solutions. Before applying any form of punishment for not following the requirements for the scholarships or reaching the quality goals, the government makes an effort to instigate changes in behavior demanding the hiring of teachers or the revision of courses.

The program is completely computerized, doing away with the need for papers and administrative documents, save in very exceptional circumstances. ProUni possesses a digitally-certified, central, computerized database system, which is completely electronic and with a certified interface. Student applications and the selection system are carried out using the Internet. Candidates may apply for up to seven courses and institutions, as well as change their options. The system makes it easier to access relevant information, allowing candidates to take decisions that maximize his/her chances of getting the scholarship.

Arrangements

Through financial incentives, the program encourages cooperation of the private universities and access to higher education. This arrangement, described as cooperative by those interviewed
, should be enough to extend the access, increase the use of capacity, prevent waste and minimize government costs. As is was presented, ProUni is a program benefiting all those involved: young people get the scholarships that allow them to study, the government offers places in the higher education system at a minimum cost, solving the dispute concerning philanthropy and its benefits, while the private universities keep their fiscal advantages and are able to work to their full capability. By doing this, the program is working as a public good, saving many private universities from insolvency.

FIES (Higher Educational Student Financing Fund), a forerunner to ProUni that finances monthly fees in state and private universities, was changed to complement ProUni and create an intra-ministerial relationship in the field of education. As a consequence, students with partial scholarships, that is, those who receive a 25-50% reduction in ProUni monthly fees, have the right to financing on the remaining installments. There is redirection of FIES funds, nevertheless, to students of ProUni receiving a scholarship. 

In this context, those interviewed mentioned that, by linking FIES with ProUni, an error of focus was adjusted. Until the implementation of ProUni, poorer students had indebted themselves to get access to higher education. With the ProUni scholarships available, it is now possible to adjust the use of FIES, readapting to complement the efforts toward social inclusion with supposed gains in equality
. 

Challenges

Two challenges were cited: firstly, informing the public about the program and its benefits, and the cultural barriers that prevent access to higher education. Overcoming such barriers demands time for the program to mature. The population is unaware of its rights or the benefits available. For that reason, the target population often does not seek or demand such benefits.

In ProUni, it is no different. The target population needs information about the availability of scholarships that it can apply and compete for. Otherwise, despite adhering to all eligibility criteria, people, out of sheer ignorance, do not apply. The first major challenge, then, is informing the public about the program, its scholarships and the logic behind it
.

The difficulties in accessing the program are complemented by cultural obstacles. There are enormous (significant) differences between “traditional” higher education students and those with scholarships, which may promote segregation and prejudice. Drawbacks in that direction have all been properly investigated, though the number is not significant. Integration between those from a lower-income background into scholarships and colleagues from economically wealthier areas of society has not been difficult because these individuals are impressed by the quality and dedication of the colleagues with a scholarship. Because these are excellent students, there is no rejection. Furthermore, the presence of less privileged students enriches the academic environment and debates, something recognized by students and, above all, by the private education institutions offering scholarships, according to specialists.

Another difficulty, often cited out by the media, is the number of unfilled places. For the second semester of 2008, 118,000 places were offered, taking into consideration the 25% partial scholarships, which do not bring any tax exemption for the institutions. Among those, 46,000 remained unfilled. This fact should be qualified, say students interviewed. Firstly, among the full scholarships, the most coveted ones, not one single remained. Partial scholarships and those offered for distance educational programs remain. The former are in less demand because of difficulties in obtaining funds to pay the remainder of the monthly fees. Distance-learning scholarships are less sought after because the access to tele-centers or learning hubs is very limited especially outside Brazil’s main urban areas. Demand for full scholarships is out of step with that for partial scholarships. Currently, the government is studying how to stimulate interest in the available scholarships and to understand the causes for them not being taken up.

Finally, it has been recognized that there is no link between ProUni and social policies or access to the job market, which leads students to stay in the program. That is, by allowing people to study and receive income at the same time. The difficulties students face to pay for the costs and expenses of their courses are obvious, but the program offers supplementary full-time scholarships only to students from courses with a higher subject load (more hours). 

One of ProUni’s difficulties is to face up to legal questioning. Three unconstitutional actions were proposed. One proposed by FENAFISP (Brazilian Federation of Social Security Auditors) was not recognized for illegitimate service. With a corporate approach, it alleged that the ProUni law excludes fiscal competence against philanthropic organizations, making MEC solely responsible for scrutiny. The other two were proposed respectively by CONFENEN (private universities lobby) and by the opposition party DEM and allege that the program represents a form of state directive that offends constitutional guarantees.

It has to be admitted, though, according to some of those interviewed, that there is an eminently elitist character to the program. ProUni includes less privileged youths in private institutions without altering prior conditions to access – a basic state education – and does not even promote the quality of private university education. The program is yet to take on a qualitative dimension. 

As happens in private university education, ProUni confronts two main difficulties: the guarantee of quality, not only access, and the implementation of a safe supervision system that curbs fraud. In respect to the first difficulty, associating quality with access to private university institutions, the program aims to focus the distribution of scholarships on better-rated institutions.

Preliminary conclusions
Inequality and poverty are perceived in Brazil as severe obstacles to development. Not only from a social policy and legal standpoint, but also from the economic perspective these two issues have been subject to a significant amount of studies in the country, especially in the last two decades. As one of the most unequal countries in the world, Brazilian governments have been striving to design effective social programs to implement the social rights generously foreseen by the 1988 constitution;

According to the interviewees, both social assistance and philanthropy as “traditional” or “old” principles/rules in the Brazilian legal system have been subject to a reconceptualization process and to “innovative” regulatory rationales in the last two decades, being the enactment of the new federal constitution in 1988 a landmark. A “new” concept of social assistance and welfare has been established by the constitution, which as also foreseen a general rule for philanthropy; 

Social assistance is now thought as a “right” (not as a “favor” or “clientelism”) while philanthropy is now correlated to tax breaks to boost access to higher education (not to frauds);

PBF and ProUni (both created in 2003) can be considered examples of policies that implement and reflect me mentioned changes, according to the interviewees. From the objectives of law standpoint PBF is aimed to be non paternalistic and to preserve the beneficiary’s autonomy to do whatever he or she wants to do (although the money is given to the women). ProUni’s rationale is described as meritocratic because it favors good public school students thus increasing the quality;

From the legal tools point of view, PBF uses (and enforces through rules) conditionalities and a national social register to gather data and reduce asymmetric information with the purpose of maximizing education and health positive spillovers (in the case of conditionalities) and minimizing inclusion/exclusion errors (in the case of the social register);

From the legal arrangements viewpoint, PBF seems to have found a “carrot-based” federal arrangement (financial incentives) to attract municipalities in charge of gathering data on very poor families. This reveals the employment of a more collaborative (rather than imposed) and flexible (rather than based on sanctions) articulation of the federal level with the local level. ProUni has articulated different programs within the Ministry of Education so that funding to cover tuition and monthly installments have been channeled with no fiscal impact. 
Further work and gaps
Both policies described in this preliminary paper of the ongoing research project require further investigation so that their features and possible innovative characteristics can be properly analyzed. As mentioned in the introduction, at least one additional round of interviews will take place and critiques should be considered if the purpose is – and we think it actually is – to draw more analytical conclusions on the roles the law plays in PBF and ProUni. More research, method and theoretical inputs are also necessary to picture and understand the impacts such policies cause to law – i.e., the reverse effect if one assumes that not only the law influences the policies, but is also influenced by them. The next research steps, pending issues and gaps are listed below. 

We see the next steps for the Brazilian pilot as follows:

· Discuss this preliminary draft, gather suggestions, criticism and theoretical feed-back in Madison (November 7-9);

· Re-organize and schedule whatever has to be done in order to meet the new guidelines on case studies we build in Madison;

· Master the applicable literature and empirical (legal and non legal) research criticizing the policies we analyzed; 

· Discuss and design the analytical tools that will underpin the transformation of the text into a more critical and conclusive paper, as opposed to this descriptive narrative;

· Clarify the impacts the law has on the policies analyzed and vice versa;

· Better identify enabling laws and practices and legal barriers;

· Schedule new interviews and test arguments previously gathered;

· Maximize overlaps and scope economies vis-à-vis the Tinker application for grant; and

· Present a second draft and further products according to the timelines we agree on.

PART 1 - LIST OF INTERVIEWS

(conducted by Mario Gomes Schapiro / coordinated by Paulo Todescan L. Mattos)
	Fábio Sotelino (head of the Entrepreneurship Capital Area at BNDES; former head of the Capital Markets Area)

	Yolanda Ramalho (head of the Planning Area at BNDES, which includes the policy definitions for BNDES’ fixed-income lines for innovation)

	Luis Eugênio Figueiredo (President of the Brazilian Association of Venture Capital)

	Gina Paladino (head of the Small Innovative Firms Area at FINEP)

	Luís Coelho (head of the Innovation for Industrial Competitiveness Area at FINEP)

	Janaina Prevot (chief of the Investment Area at FINEP)

	Carlos Henrique de Brito Cruz (director of science and technology at FAPESP)


PART 2 - LIST OF INTERVIEWS

(conducted by André Nahoum and Diogo R. Coutinho)
	Carolina Stuchi (Consultant on Regulation, Secretaria Nacional da Assistência Social, MDS).

	Bruno Câmara (Legal consultant, Secretaria Nacional de Renda da Cidadania, MDS)

	Paula Branco de Mello, Undergraduate Special Programs Coordinator, Departamento de Modernização e Programas da Educação Superior, Secretaria de Educação Superior (SESU), MEC.

	João Paulo Bachur, Assistant to the Minister of Education (Fernando Haddad)

	Maria Paula Dallari Bucci, Legal consultant, MEC.


� Assistant Professor of Law at University of Sao Paulo, Faculty of Law; Associate Researcher, Brazilian Center for Analysis and Planning – CEBRAP.


� Adjunct Professor of Law at Getulio Vargas Foundation Law School in Rio de Janeiro; Permanent Researcher, Brazilian Center for Analysis and Planning – CEBRAP.


� Mario Schapiro and André Nahoum worked as research assistants in this study. We acknowledge their efforts with the interviews and putting together the reports we used to prapare this draft.


� Assistant Professor of Law at University of Sao Paulo, Faculty of Law; Associate Researcher, Brazilian Center for Analysis and Planning – CEBRAP.


� Adjunct Professor of Law at Getulio Vargas Foundation Law School in Rio de Janeiro; Permanent Researcher, Brazilian Center for Analysis and Planning – CEBRAP.


� We envisage the need for a new round of interviews in a new research phase. People interviewed so far are public officials in charge of different phases of the policies analyzed. This means that we have not interviewed academics and other researchers who have previously studied them, nor have we interviewed private companies or individuals who are targeted by these policies. 


� Enacted by the Brazilian Congress in 1990 (Law 8,031/90) and improved in 1997 (Law 9,491/97) during Fernando Henrique Cardoso’s Administration (1995-2002)� XE "Cardoso, Fernando Henrique" �.


� The other Brazilian state-owned Banks represented toghether 16,98%


� The World Bank non performing loans: 0,86%; BNDES non performing loans: 0,11%.


� A new monetary policy of inflation control enacted in 1995 by the Law 9.069/95.


� Law 9.365/96.


� Cf. Brazilian Constitution, article 239, paragraph 1st.


� Up to August 2008.


� According to the interview at ABVCAP – Brazilian Association of Venture Capital.


� The stock exchange board of directors enacts Bovespa rules. Bovespa’s “new market” rules are accessible at Bovespa website: � HYPERLINK "http://www.bovespa.com.br/Empresas/NovoMercadoNiveis/NovoMercado_Regulamento.asp" ��http://www.bovespa.com.br/Empresas/NovoMercadoNiveis/NovoMercado_Regulamento.asp�


� According to the Brazilian corporate law, it is possible for a company to issue preference (usually without voting rights) and ordinary shares (necessarily with voting rights)


� “Bovespa Plus” rules are accessible at Bovespa website: � HYPERLINK "http://www.bovespa.com.br/Empresas/NovoMercadoNiveis/BovespaMais_Regulamento.asp" ��http://www.bovespa.com.br/Empresas/NovoMercadoNiveis/BovespaMais_Regulamento.asp�





� According to the interview results.


� This part of the draft paper was reproduced, with slight changes, from Mario Schapiro’s interviews report. The interviews report does not include an analytical perspective of the research assistant but solely the information provided by the interviewees.


� SEBRAE is a private non-profit association that promotes and gives support to start-up and small companies in Brazil.


� This part of the draft paper was reproduced, with slight changes, from Mario Schapiro’s interviews report. The interviews report does not include an analytical perspective of the research assistant but solely the information provided by the interviewees.


� According to the State of São Paulo Constitution of 1989.


� This part of the draft paper was reproduced, with slight changes, from Mario Schapiro’s interviews report. The text does not include an analytical perspective of the research assistant but solely the information provided by the interviewee.


� The Brazilian 1988 Constitution foresees a long list of justiciable social rights (such as right to health, housing, food, education, leisure, clothing, hygiene, transportation and social security) in its articles 6th and 7th.


� Created in 2004 in the first mandate of President Luiz Inacio da Silva.


� From 2004 to 2006, the PNAD registered an increase of 49% in the proportion of university students with a monthly family income of up to three minimum wages – from 10.1% to 15.1%. In the general population the proportion of people in this income band rose only 8%. Specialists assert that the ProUni has a significant impact on the entrance of the poorest students to higher education, in 2006, 360 thousand more students from low income households entered than in 2004, the federal program which began in 2005, offered 204 thousand grants in that period.


� The reduction of social and regional inequalities is one of the objectives of the republic and also one of the principles of the economic order in the Brazilian constitution cf. articles 3º, III e 170 and the search for the ideal of material equality (or social justice) is also part of the legal rhetoric of Brazil in the 1934 constitution. However, Brazilian jurists, as a rule, are not concerned with analyzing, from an empirical and applied perspective, public policies which are condition to social efficacy of these rights. Already those tribunals which resolve conflicts and make ‘tragic choices’ tend to not consider the distributive effects of their decisions. Thus, many problems in conception, execution, financing, technical structure, evaluation and level of targeting, exclusion and inclusion errors, amongst many others, are commonly neglected by Brazilian legal studies.


� Cf. art. 4° of Decree 5.209 of 17th September 2004.


� Since 2003 approximately US$ 20,5 billion have been invested in the PBF according to MDS’statistics.


� US$ 1.00 equals approximately BR$ 2.00 (October, 2008).


� The income of a family is calculated from the total of all its incomings (salaries and pensions) of all the members of the household, excluding the incomes from official programs of cash transfer cf. o Article 2, § 1, III of Law 10,836/2004.


� The benefits are of three types: basic benefit, around US$ 30.00, for families with income per capita up to US$ 60.00, with or without children, adolescents or children, the variable benefit of US$ 10.00 for poor families or extremely poor families (with income up to US$60.00) with pregnant women or children up to 15 years old, and the variable benefit bound to adolescents of U$ 15.00, designed to families with adolescents between 16 or 17 years old attending school. Each family may receive up to two variable benefits linked to the adolescent, or up to US$30.00.


� Stipulated by Law 10,836/2004 and regulations for Administrative Order GM/MDS Nº 551, of the 9th of November of 2005.


� This monitoring follows a previously stipulated schedule which considers the time needed to gather the information and register it in the system. The imposition of sanctions deriving from non-compliance of conditions of the PBF is gradual and the responsibility of the National Secretary for Citizens Income (SENARC).





� Cf. Article 203: “Social assistance will be given to whoever requires it, independent of contributions to social security, and has as it aims: I – Protection of the family, maternity, children, adolescents and the elderly; II – refuge for children and adolescents in need; III –the promotion of the integration of the labor market; IV – the housing and re-housing of those with disabilities and the promotion of their integration into community life V – the guarantee of a minimum wage and monthly benefits for those with disabilities and for the elderly who demonstrate that they do not have means for their own upkeep or can be supported by their families, in accordance with the legal provisions”.


� The manner to decide what to do with the beneficiary is homogenous for all the country. Behind this is the vision in which the benefit is considered a right for those in a vulnerable social situation and not as a political favor. Thus it does not require, the argument goes, as much intensity and intervention by local leaders or the constant renewal of political bargaining.


� Due to this, facing non compliance of the imposed conditions, it was stated that the objective of the program is not to deregister the beneficiary, but to look for ways to refocus the exercise of rights. Until now there are 65,000 cases of deregistration due to breaking of conditions.


� See, as an example, Sergei Soares & Rafael Guerreiro Osório & Fábio Veras Soares & Marcelo Medeiros & Eduardo Zepeda, 2007."Programmas de Tranferência Condicionada de Renda no Brasil, Chile e México: Impactos Sobre a Desigualdade" Discussion Papers 1293, Applied Economics Research Institute – IPEA.


� In the first place, a notification is sent to the beneficiary with the bi-monthly data. If the student does not improve their performance in the second semester, a second measure consists of sending a letter to the municipal coordinator, to define the causes and the blocking of the benefit, if in the two following bi-monthly sets of data the student continues to not comply with the rules, the benefit is suspended, the fourth phase is a second suspension and the fifth of de-registration from the program. In all cases the reasons should be notified by the municipal coordinator in order for the problems relating to access to education and health care can be dealt with.


� Regulated by  Decree N° 6,135, 2007.


� The SUS exists on the three federal levels, each one with a singular command and its own attributes. Municipalities, in direct articulation with the Federal government, have taken on a more important role when providing and managing health services. This model, considered a success, has inspired the PBF in its federative set up. 


� The bill also creates the concept of social vigilance social that defines situations of social risk and creates forecasting tools and basic public assistance units. The project also defines a minimum infrastructure for the social assistance councils and seeks to guarantee funds for the formation of a physical structure, materials and minimum staff.


� Participating municipalities must create a municipal council to work in conjunction with the PBF or approve a Municipal Social Assistance Council, both composed of equal members of government and civil society.





� There are still challenges of an administrative or technical nature.  The PBF operations agent is the Caixa Econômica Federal, with which relations are difficult. This public bank holds monopoly position in the distribution of benefits, guaranteeing it enormous negotiating power over tasks offering it little incentive to be efficient. Besides this, there is the technological challenge of widening the unique database register and keeping it permanently updated, which requires the cooperation of the municipalities. 


� The program was institutionalized under Law Nº 11,096, on the 13th of January, 2005.


� The PBF like ProUni was part of the policies articulated under an umbrella program of an intra and inter-ministerial nature. This can be seen, from a framework point of view, as an important element or variable for the efficiency and sustainability of such policies. The division of responsibilities (between federal government and municipalities, organs even federal entities, Executive and Legislative, for example) of which policies are conceived, structured and only in part operated by the federal government reveals a relevant legal dimension that houses the formation of public policy networks with their administrative acts, public agreements, incentive mechanisms, councils and a legal feature that merits being studied in greater depth.


26 The private higher education system in Brazil is composed of profit making institutions, non-profit and philanthropic institutions. They constitute 50% of the number of private institutions and benefit from the tax break laid out in the Federal constitution, as a counterpart to the benefit they offer. Until the advent of ProUni, the terms of this philanthropy were not well regulated, interviewees stated. There was an obligation to offer 20% of places for but without having clear criteria or an objective interpretation of how this philanthropy was configured and how it should be distributed freely according to the law. According to the law that created the program, the ProUni higher education institute would be exempt from income tax payable by individual Social Contribution for the Financing of Social Security and the Contribution to the Social Integration Program.


� Interviewees mentioned the use of structured tax breaks for philanthropy such as reducing tax rates with no onus on the educational institution to fulfill promises (fraudulent use of tax breaks by philanthropy).


� It was considered inefficient to invest in the expansion of a federal university as the costs of creating more places would be very high and such investments would take too long to take the expected effect, considering the precarious state of the federal universities after eight years of a neo-liberal educational policy, affirmed the interviewees.


� FIES was initially an attempt at implementing a vouchers strategy.  As we shall see, the fund became a finance program linked to ProUni.


� After the expansion of the program, which also allowed the non-profit and non-philanthropic institutions adhere to the program and obtain a tax break. 


� ProUni demands that grant receiving candidates, as a eligibility requirement, must have obtained an ENEM mark greater or equal to 45 points. The successful completion of this exam which can offer access to ProUni is widely used in the country, being taken by a high percentage of pupils completing basic education. Avoiding additional selection costs as part of the evaluation mechanism has become quickly accepted. ProUni also defines family income eligibility criteria as less or equal to three minimum salaries and that the candidate must have received their basic education in state-run schools. Grants are, nevertheless, conferred to lower income pupils from state schools that obtain the highest ENEM marks. The average among students receiving the ProUni scholarship is 60 points. 


� No one was interviewed from private universities.


� Besides being complementary to ProUni, FIES was also transformed into an instrument to encourage quality of education in the private institutions. The financing of the remaining monthly installments not covered by partial scholarships was restricted to courses with high marks (4 and 5) in the evaluation of courses (ENAD).


� According to those interviewed, the coordination of ProUni has concentrated efforts on promoting its wide access.





� List of interviews conducted so far for this part of the research project. In this preliminary draft, the descriptions of FINEP’s and FAPESP’s funding mechanisms are reproduced from Mario Schapiro’s interviews report. The reproduced parts from Mario Schapiro’s interviews report are indicated in brackets. The interviews report does not include an analytical perspective of the named research assistant but solely the information provided by the interviewees. Cf. Mario G. Schapiro, Relatório de Entrevistas – BNDES, FINEP, FAPESP, mimeo, setembro de 2008. Interviews coordinated by Paulo Todescan L. Mattos.
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