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MISDIRECTED IRE AND LOST OPPORTUNITIES:

THE FALSE CRISIS IN SINO-AMERICAN RELATIONS

By Charles R. Irish and Robert W. Irish


The news is not good. The emerging nuclear capabilities of North Korea and Iran make clear the serious threats from weapons proliferation. At the same time, each day brings new threats of terrorism from previously unheard of corners of the world, and the tsunami of December 26, 2004 stands as a stark reminder that not all threats are manmade. While the Chinese economy acts as a major engine of economic growth for the Asia/Pacific region and brings prosperity to hundreds of millions of its own people, high levels of unemployment and dangerous structural problems may cause that economy to implode with dire consequences both at home and abroad. The United States, for its part, is having difficulty matching its rhetoric with the development of effective programs for dealing with expanding terrorist threats and its declining image abroad. At the same time, its eroding employment base at home is a cause of national angst and the massive imbalance in U.S. trade is widely viewed as a threat to the global economy.


At this troublesome point in history, the Sino-American relationship is pivotal. If the most powerful country in the world teams with the world's most populous and vibrant country, the result will be greater prosperity and stability throughout the world. China and the United States working together can bring greater stability to Northeast Asia, they can diminish the threats posed by Islamic Fundamentalists and other groups determined to disrupt the current social order, and they can resuscitate the Doha Round of Multilateral Trade Negotiations, which could bring very tangible benefits to the poorest parts of the world, including many of the areas hit by the tsunami. A cooperative Sino-American partnership could do all this and coincidentally reduce the risks posed by China's structural economic problems and actually promote economic and perhaps even political liberalization in China. And the effects of doing all of the above would be to give the United States the opportunity to focus on the real, not false, challenges facing the U.S. economy and at the same time reburnish the heavily tarnished image of the United States. 


If China and the United States cannot cooperate, however, both countries will suffer and the world will be a poorer and more chaotic place. Unfortunately, the frequent vilification of China by U.S. government, business and labor leaders raises tensions between the two countries and makes bilateral cooperation more problematic. A major source of the continual tension is trade between China and the U.S. The U.S. charges most frequently made against China's international trade policies are threefold. The most common criticism is that the Chinese yuan is significantly and intentionally undervalued. The undervaluation of the yuan is an important ingredient in the second criticism, which is that China’s surging imports into the U.S. are the result of “unfair trade practices.” The Chinese imports, it is claimed, are stealing U.S. jobs, especially in the manufacturing industries. The third criticism is that China is not abiding by its WTO obligations to open up its markets and protect intellectual property rights, with the consequence that U.S. export opportunities are diminished.


Our basic position is that the criticisms of China's international trade policies are largely in error or significantly exaggerated. Many of the errors and exaggerations arise from the rough and tumble of the U.S. political system where confrontational negotiations and public criticisms are commonplace. U.S. political leaders and special interest groups use strong rhetorical tactics to impress the domestic audience, but the same rhetoric may be received with great dismay and anger in China and other foreign venues where the political process is much quieter and less confrontational. Therefore, the purpose of this essay is to explain the errors and exaggerations in the criticisms of China's international trade policies. Both of us have a deep commitment to improving Sino-American economic relations for the mutual benefit of both countries as well as for other parts of the world, so our hope is that this essay will contribute to toning down the criticisms and directing them in a more productive direction. China is certainly not perfect, even without reference to its political repression. But given the tremendous importance of the Sino-American relationship, it is imperative that the pressures on China be applied in a responsible fashion rather than through opportunistic sound bites.

I. China as the Villain: the American View.

The U.S. economy suffers from two major problems. The first is that the U.S. has a monstrous imbalance in trade, with an annual trade deficit in goods and services in excess of $617 billion.
 The leading component of the trade imbalance is the bilateral trade deficit with China, which under U.S. accounting standards was $161 billion in 2004.
 The other problem is the loss of jobs. Even though the U.S. economy is recovering from the latest economic slowdown, the recovery has had only a limited impact on jobs growth in the U.S. In fact, the 2003 – 2004 economic recovery has produced fewer jobs than any other since the Second World War
 and President Bush is the first president since the Great Depression of the 1930s to preside over an economy with a net loss in employment during his first four-year term in office.

The Chinese economy, in contrast, has a great many positive indicators. Just two decades ago, China's economy was small and its role in international trade quite insignificant. Now, "China is the world's second largest economy in real terms and a vast and growing market."
 While global growth slowed to less than 2 percent during the period 2001 – 2003, China's economy expanded by more than 8 percent.
 China also is the world's fourth largest exporter and sixth largest importer and has attracted nearly $500 billion in foreign direct investment.
 China's foreign exchange reserves are in excess of $600 billion and are the second largest in the world.

With China in economic ascendancy, it is not surprising that China is widely viewed as the central cause of the U.S. trade deficit and the erosion of the U.S. employment base. It also is inevitable that the claims about China's contribution to American economic woes have led to several bills being introduced in Congress to restrict China’s access to the U.S. market. These bills are of dubious legality under the rules of the WTO, but they accurately reflect the perception among the members of Congress that they need to attack China to give their constituents the impression of Congressional action in the face of current economic malaise.
 The Bush Administration also has been active in confronting China with threats of trade barriers for Chinese imports and with an aggressive campaign to force China to revalue the Chinese yuan.

II. The Critics' Views of China: An Analysis.

In this section, each of three principal charges directed at China is shown to be largely in error or, to the extent it is not in error, significantly exaggerated. This section is not, however, an uncritical song in praise of China. Again, without reference to China’s political record, many of China’s trade policies have serious flaws and are far from perfect. The current criticisms, however, are too shrill and seriously misdirected. While it is important for continuing efforts at trade liberalization that China be held accountable for its performance with respect to international trade obligations, pressure on China should be applied in a responsible fashion that is relevant to the real interests of the U.S. and the global trading system, not for the short-term political advantage of the Democrats, the Republicans, or special interest groups.


It is unfortunate that the criticisms of China are largely in error.  However, given the sophistication of many of China’s critics, it is especially troublesome that the critics apparently understand the errors of their criticisms and yet continue to press them to gain short term political advantages without regard for the damage they are doing. This is not just unfortunate because it diverts attention from the real problems facing the U.S. economy, but also because of the serious collateral consequences of inaccurate attacks on China at this particular time. In addition, to the extent the attacks result in direct actions against the Chinese yuan or Chinese imports, the effects may have serious adverse consequences on the ability of the U.S. to finance its trade deficit and the national government's fiscal deficit. Any of the actions being directed against China also will not be felt in the U.S. overall trade imbalance nor will they stimulate job growth in the U.S. economy.  Instead, the most likely consequences of any actions targeting China will be to enable India, Mexico, Thailand, Vietnam, Bangladesh and China’s other competitors to gain or regain market share in the U.S. as Chinese imports are driven off U.S. shelves. The actions also are likely to have a destabilizing effect within China, limit China’s willingness to work with the U.S. on pressing issues of global security and trade liberalization, give credence to those who claim the U.S. is indifferent to the WTO (as well as all other multilateral institutions), and further tarnish the image of the U.S. as the leading force for economic and political liberalizations.

1. The Undervalued Yuan?
Beginning in September 2003, the U.S. Government began to publicly pressure the Chinese to allow the yuan to float. The U.S. theory is that a floating yuan will appreciate relative to the dollar, which will dampen Chinese exports to the U.S. while making U.S. exports to China relatively less expensive and hence more attractive. A floating yuan, the theory goes, will have a major, favorable impact on the unbalanced trade between the U.S. and China. Some of the supporters of a revalued yuan have sought to put China in an especially bad light by claiming that the Chinese Government is manipulating the yuan to gain an unfair trade advantage.

There are, however, at least four problems with the U.S. position. First, even though it is quite likely that the Chinese yuan is undervalued relative to the dollar, currency undervaluation as an intentional policy to maintain a competitive advantage in international trade is common throughout the East and Southeast Asian region. Japan, Taiwan, Thailand, Hong Kong, South Korea, and other East and Southeast Asian countries all actively intervene in the currency markets to keep their currencies undervalued relative to the dollar.
 In 2003, for example, the Japanese used a record 20 trillion yen (US$190 billion) for currency market intervention, which was five times more than the 4 trillion yen spent in 2002.
 In the first quarter of 2004, the interventions continued as the Japanese spent 15 trillion yen (US$142 billion) in the currency markets.
 Similarly, in 2003, Taiwan spent US$45 billion and South Korea spent $34 billion in currency market interventions.
 

Beginning in 2004, the Japanese became less active in their foreign currency interventions, but this just shifted the burden of maintaining the overvalued dollar to the other Asian currencies, including China.
 So, while the Chinese yuan may be undervalued relative to the dollar, it must be recognized that China is not unique and that official policies of maintaining undervalued currencies are the norm in East and Southeast Asia. The U.S. Government thus should address the problem not as a uniquely Chinese problem, but as one that involves the entire region. The U.S. either should accept the continuing imbalances in the current account as an inevitable consequence of its acquiescent position on Asian currencies or it should seek to establish a more reasonably valued dollar relative to all of the currencies of East and Southeast Asia. If the U.S. Treasury continues to assert its support for a strong dollar and declines to conclude that Asian currency interventions are “unfair trade practices,”
 it should not single out China’s yuan for criticism. It either should deal with the region collectively or not at all.

Second, China has pegged the yuan to the dollar at a close band around 8.28 yuan to the $1 since 1994. At that time, with encouragement from the United States Treasury and the IMF, China pegged the yuan to the dollar in an effort to curb double-digit inflation and restore sound monetary policy. The policy has been a resounding success as evidenced by the low inflation rate in China and the very attractive climate for foreign investment, which has made China the world’s largest recipient of capital inflows. It also is instructive that the Chinese maintained this dollar/yuan peg during the height of the 1997 – 1998 Asian financial crises. At that time, the significant devaluations of the Thai baht, the Korean won, the Malaysian ringgit, the Philippine peso and the Indonesian rupiah put great pressure on China to follow with a competitive devaluation of the yuan. But, in acting against its short term self interest and in an effort to bolster regional stability, China resisted the devaluation pressures and held firm on the dollar/yuan peg. China’s restraint was widely applauded around the world because it helped avoid a spate of competitive devaluations in the region.
 Over the last decade, it thus is clear that China has not aggressively manipulated its currency to gain an unfair trade advantage as the critics now claim. During the last ten years, China has maintained a consistent yuan/dollar exchange rate even when that rate was against its economic self interests. 

The third problem with the criticism of the yuan/dollar peg is that a floating yuan is not guaranteed to appreciate relative to the dollar. Although most international trade specialists agree that the yuan is undervalued, a few have argued that the effect of floating the yuan would be a short term decline in the yuan relative to the dollar.
 There is approximately $1 trillion in yuan-denominated savings in risky Chinese banks. If Chinese capital controls are relaxed, much of that money will flow into overseas investments in other currencies, which will put great downward pressures on the yuan.
 A massive outflow of China’s yuan-denominated savings also would have a devastating impact on the Chinese banking system. Many of China’s banks have very high levels of non-performing loans and are teetering on the verge of insolvency even behind the protective wall of Chinese capital controls. A run on the Chinese banks in these circumstances would push many of them into insolvency, which would send a seismic shock through the economy. In addition, such a banking crisis certainly would have extremely serious political consequences for the governing elite, which explains why China's official position is that it would be imprudent to allow the yuan to float in current circumstances.

Finally, a question largely ignored by the critics of China’s yuan/dollar peg is whether an adjustment in the dollar/yuan exchange rate would have much impact on U.S. imports. Since China's manufacturing wages average 61 cents an hour, versus $16 in the US (and $2 in Mexico),
 it is very unlikely that exchange rates could be used to achieve parity between U.S. and Chinese workers. An increase in the value of the yuan is much more likely to help Mexican workers, as well as Thai, Indonesian, Indian and Malaysian workers. Higher value for the yuan thus may not have much impact on the aggregate trade inflows into the U.S., although it may lead to some displacement of trade from China by other low wage countries.
 In addition, a revalued yuan and a more balanced trading environment may sharply reduce the willingness of China and other Asian countries to purchase dollars to support the U.S. trade deficit and the U.S. Government's fiscal deficit, which, in turn would result in higher interest rates, lower consumption and slower economic growth in the U.S.
 No wonder so many economists question whether U.S. lawmakers understand what they are pushing for.

Given the political and economic realities in the U.S. and China, the most plausible solution on the valuation of the yuan is a modest upward adjustment relative to the dollar coupled with the yuan then being pegged to a basket of currencies with a wider trading range.
 This could set the stage for further exchange rate liberalizations when the Chinese banking system is on sounder footing.
 Unfortunately, while this solution may quiet the U.S. critics of the yuan’s value, it is not likely to have much impact on aggregate imports into the U.S. It may only change their point of origin as Chinese exports are displaced by exports from other low wage countries. The only way to deal effectively with the U.S. trade imbalance is for the dollar to decline against the currencies of East and Southeast Asia, much as it already has against the EU’s euro. Of course, this would require that the U.S. Government move away from its strong dollar policy and that the East and Southeast Asian governments limit their intervention in the currency markets. This is not an attractive option for U.S. policymakers, however, because a declining dollar would increase inflationary pressure and diminish consumption in the U.S. Lower consumption, in turn, would result in slower economic growth in the U.S., where growth is so driven by consumption, and it also would dampen growth prospects in the U.S.’s major Asian trading partners, which are so dependent on the high consumption patterns of the U.S. economy. It is much easier to just point the finger at China and say that China is maintaining an unfairly undervalued yuan.

2. Surging Imports from China Are Stealing U.S. Jobs.

The loss of a job is very painful for those directly involved.  The pain is more than the financial loss of earnings and often includes acute emotional distress. It also is absolutely no comfort to the unemployed workers to say that job losses are an inevitable consequence of economic progress. Nor does it help to point out that because trade liberalization accelerates the evolutionary process and thereby enhances the overall competitiveness of a nation's economy, it also exacerbates the dark side of economic evolution: the job losses.


One of the basic responsibilities of national governments is to adopt economic policies that maximize returns for the overall economy. The dominant view today is that the most effective way to maximize prosperity for the greatest number of people is through policies that foster private sector competition in open markets. An important component of market-based policies is trade liberalization. The immediate consequence of open markets and liberal trade policies is an accelerated evolutionary process, or "creative destruction," that brings prosperity to the greatest number of people. Unfortunately, however, the evolutionary process also results in severe economic dislocations for those businesses and workers rendered obsolete or otherwise uncompetitive. The growth in international trade is the most visible manifestation of the evolutionary process, which is why it attracts so much hostile attention, but in fact international trade is only one aspect of the broader economic transformation that occurs in market-based economies.

The evolutionary process raises one of the most basic dilemmas in economics: if a government retards the evolutionary process to protect obsolete or redundant businesses and workers, the entire economy suffers much more than those who are protected. When George W. Bush imposed tariffs on steel imports in March 2002, he did so to protect the U.S. steel industry and its workers from import competition. But the most immediate consequences of the protective steel tariffs (in addition to their being declared illegal by the WTO’s dispute settlement panels) were very significant job losses among steel consuming companies. In February 2003, the Consuming Industries Trade Action Coalition claimed that the steel tariffs had resulted in job losses in the steel consuming industries (~ 200,000) that exceeded the total number of workers in the steel industry (~ 180,000).
  The example of the steel tariffs is matched by many others, such as U.S. cotton farmers, sugar producers, and the textile and apparel industries, all of which provide ample evidence that protective policies for a few impose costs on the overall economy greatly in excess of the benefits to those under the umbrella of protection. And yet, in spite of the total cost to the economy, doing nothing for those harmed by the evolutionary process is heartless and seems immoral in the context of a modern, affluent society.  In democratic societies, it also may be politically suicidal to ignore a vocal minority hurt by the evolutionary process. And so, the critical policy issue facing so many countries today as they continue to pursue open markets and trade liberalization policies is how to divert some of the benefits from the accelerated evolutionary process to those harmed by the process. Western Europe, in general, has adopted more benign systems than in the U.S. to deal with displaced workers and obsolete businesses; and many economists are convinced that Europe's lower growth rates and slower productivity improvements may be an enduring cost of the more benign systems. Even in the U.S., small efforts are made to deal with displaced workers and obsolete businesses through "Trade Adjustment Assistance,"
  but the TAA programs are widely regarded as too little and poorly focused.

Without question, the globalization process has increased the pace of the evolutionary process and thus increased the pressure to deal more effectively with those harmed by it. In order to develop effective programs, however, the reasons for the dislocations need to be properly identified. Pointing a finger at a red herring does not solve the problem. Instead, it diverts attention from the real causes of the problem. Grappling with the red herring also may create significant and negative externalities that would be totally unnecessary if the true sources of the problem had been identified.


The relationship between international trade, particularly Sino-American trade, and U.S. job losses is an excellent example of how attention to a false or exaggerated problem—a “red herring”--diverts attention from the real problems and also creates significant and unnecessary externalities.  Reports of U.S. job losses because of competition from Chinese imports are becoming almost a daily occurrence.  Almost as common are reports of U.S. businesses closing their U.S. factories as they move their production facilities to China. In the months prior to the November 2004 presidential election, U.S. textile manufacturers, furniture makers, steel producers and wire hanger makers all petitioned the U.S. Government to block imports from China.
 U.S. textile manufacturers claimed that 270,000 workers representing 25 percent of their workforce had lost their jobs between January 2001 (when President Bush took office) and the middle of 2003, while at the same time Chinese sales of textiles to the U.S. rose 63 percent to $3.15 billion in 2002 and were on course to exceed that for 2003.
 Over the same time period, U.S. furniture makers claimed that 34,700 of their workers representing 28 percent of the workforce had lost their jobs. Bedroom furniture imports from China increased by 121 percent from 2000 to 2002 and by 54 percent more in the first six months of 2003.
 Job losses even have extended to the hi-tech industries where hundreds of thousands of jobs have been outsourced, principally to China and India.
 The outsourcing of white-collar jobs to China and other low income countries is viewed as especially troublesome because it is a relatively new phenomenon and it threatens the concept of the U.S. as the unassailable home of high tech industries.


Many of the U.S. manufacturing industries and labor organizations want the U.S. Government to make a direct connection between Chinese imports and job losses in the U.S. This has resulted in enormous pressures on Congress, the President, and the USTR to introduce trade protection measures focused specifically on China as a means of protecting the American employment base.
 It seems, however, that the reality is more complex and that China's role, if there is one, is only a small part of the problem. Attempts to draw a direct line between U.S. job losses and Chinese imports overlook six critical points:

· First, job losses and business obsolescence occur in any rapidly changing economy. The popularity of the Atkin’s diet had a devastating impact on bakeries as consumers shifted to low carbohydrate foods. The rise of Amazon.com and the Border’s and Barnes and Noble “superstores” have killed off many independent booksellers throughout the country. Electronic tickets and other aspects of online travel reservations have forced many independent travel agencies out of business. The use of ATMs has had an adverse impact on employment opportunities for bank tellers, just as the growth of personal computers has diminished the demand for secretarial services. There also are some instances in which international trade, including import competition from China, is directly tied to business closures and job losses. But to attempt to place all or most of the blame on Chinese imports is to ignore the effects of changes in consumer tastes, domestic competition, and technological innovation in creating job losses and business obsolescence.

· Second, rapidly changing economies also have positive aspects, such as new business opportunities and the creation of new jobs. While the growth of ATMs has hurt employment opportunities for bank tellers, there are increased employment and new business profits as a result of the development, production and maintenance of the many new ATM machines. Longshoremen in the ports of New Orleans and Long Beach and the employees of major retail establishments also may take exception to claims that imports have only a negative effect on the U.S. economy.

· Third, the positive attributes of economic change generally are much greater than the negatives. McKinsey Global Institute's recent study of the offshore movement of jobs concluded that, for each dollar spent overseas, the U.S. economy gains about $1.12 - $1.14 and the foreign country gains about $0.33 for a total benefit to the global economy of $1.45 - $1.47 for each dollar spent.
 While the level of benefits from economic evolution may not be measurable with McKinsey-like precision, it is incontrovertible that such evolution is the key to economic progress and that economic progress is what generates greater prosperity.

· Fourth, in international trade, there is an inextricable link between imports and exports that makes it impossible to cut out the negative effects of imports without adversely affecting the positive aspects of exports. The Lerner symmetry theorem claims that any restrictions on imports will have a similar restrictive effect on exports.
 This is most clearly demonstrated by the effects of the Smoot-Hawley Tariff Act of 75 years ago.
 At that time, the U.S. Congress responded to domestic political pressures for protection from import competition through the introduction of very steep tariff barriers under the Smoot-Hawley Tariff Act. These tariffs averaged more than 50 percent and, as expected, they had a major impact on imports as imports declined from $4.4 billion in 1929 to $1.45 billion in 1933. Unfortunately, but predictably, U.S. exports declined by even more, from $5.16 billion to $1.65 billion over the same time period, so any benefit to uncompetitive U.S. industries came at the greater expense of harming the U.S. industries capable of competing in world markets.

· Fifth, although there are certainly instances in which U.S. jobs are lost because American companies have moved production facilities overseas, there is a tendency in the U.S. to overstate the negative effects of these moves. The U.S. economy is much more mature and more saturated with many intermediate and finished goods than the Chinese economy. Almost all U.S. companies seeking new markets for their products are likely to be attracted to China's potential. Much of the movement of production facilities to China thus can be traced to the desire to get into the burgeoning domestic markets of China rather than a shifting of production out of the U.S. For example, in October 2003, when the Trane Corporation announced that it was eliminating 350 manufacturing and supervisory jobs in Wisconsin and moving the manufacturing of two air conditioning products to Mexico and China, it explained that the move to China was prompted by freight costs, import duties, and the need to be close to the Chinese domestic market for air conditioning products because that market was growing at 20 percent per year.
 Of course, some will argue that moves designed to gain access to the Chinese markets are actually depriving U.S. workers and U.S. manufacturing facilities of export opportunities. The reality, however, is that when U.S. manufacturing is faced with competition from within China, as well as from Japan, Korea, Taiwan, and many other parts of the world, the U.S. often finishes second or worse. In many instances, the U.S. companies’ move to China to gain access to China's domestic markets is based on the realization that without such moves the U.S. companies will not be able to compete in the Chinese markets. 

· Sixth, in assessing China's role in U.S. job losses, it is important to understand that job losses at this point in history are especially severe, but, to the surprise of many Americans, the erosion of the employment base is not a peculiarly American problem. In fact, while the U.S. economy has lost 2.7 million jobs since January, 2001, supposedly to China, the Chinese economy lost 16 million jobs between 1995 and 2002.
 And what has occurred in China and the U.S. is part of a global problem, although it is not generally recognized as a problem: increasing productivity is enabling fewer workers to produce more goods and services. According to a recent study of manufacturing jobs in the 20 largest economies, since 1995, approximately 22 million manufacturing jobs were lost throughout the world, even as industrial output increased by 30 percent.
 A more extensive study concluded that since 1979, real manufacturing output has increased by 77 percent, while the number of manufacturing workers has declined by 22 percent. Similarly, in the agricultural sector, since 1979, farm output rose by 96 percent as farm employment declined by 31 percent.
 As a result, when strong economic growth in the U.S. economy in 2003 and 2004 resulted in only feeble job creation, the U.S. experience was more the norm than the exception.
 The current situation, thus, is reminiscent of the decline in U.S. agricultural employment at the beginning of the 20th Century, even as the massive growth in the productivity of U.S. agriculture was driving other countries to adopt aggressive measures to protect their own farmers.
 The reality was noted in the International Herald Tribune:

As hard as expendability is on the workers themselves, increased productivity is the way progress is made. And the alternative is not so appealing. "Our studies suggest that hunter-gather societies offer full employment for all, simply providing the basic necessities of food and shelter," [Steve] Wieting [senior economist at Citigroup] says.  Of course, with all of their resources devoted to 
providing food and shelter, hunter-gathers tend to have little "income" left to consume anything else – made in China or otherwise.

· Finally are trade adjustment assistance programs. Repeated administrations and the Congress have recognized that freer international trade would lead to job losses in the United States and have responded with programs such as Trade Adjustment Assistance (“TAA”) and the NAFTA specific NAFTA-TAA.  The purpose of these programs is to address one of the greatest externalities of international trade—the displaced worker.  These programs are structured to provide funds for retraining, extended unemployment benefits and extended health care benefits.  The Congress and the President have noted the importance of these programs, not only because they help displace workers, but also because such programs promote the move towards freer trade.  Given that America’s global competitive advantage stems, in a large part, from its human capital, such programs make sense and yet, they are widely viewed as under-funded and poorly administered.  Most telling is the administration of the TAA and NAFTA-TAA by the Department of Labor.  For example, a number of the Department of Labor’s denials of TAA benefits have been successfully appealed to the Court of International Trade (“CIT”) and the CIT has consistently remanded the Department’s determinations for further review, often citing a failure by the Department to fully develop the record or to consider all relevant factors.  The remands by the CIT are notable for their sharp criticism of the Department of Labor in its administering of the TAA and NAFTA-TAA.  For example, in a scathing decision issued by the CIT, the court voiced its frustration with the Department of Labor’s continued failures to administer the TAA and noted “this case stands as a monument to the flaws and dysfunctions in the Labor Department's administration of the nation's trade adjustment assistance laws--for, while it may be an extreme case, it is regrettably not an isolated one.”
  As a further sign of the Department of Labor’s poor administration of trade adjustment assistance, the CIT has even taken the unusual step of awarding attorney’s fees to workers attempting to receive trade adjustment assistance, finding that the government’s litigation position in opposing the application for trade adjustment assistance lacked “substantial justification.”
  Clearly more focus needs to be paid to such programs and efforts should be made by both the Bush administration and the Congress to ensure that these programs are not only adequately funded but that they are vigorously administered.

Damning China for "unfair trade practices" is not responsive to the problem of U.S. job losses. To deal effectively with the U.S. problem, it is necessary to acknowledge that the exceptionally dynamic nature of the U.S. economy is precisely the cause of the job losses. Two elements adding to the dynamism of the U.S. economy are open markets and trade liberalization, but changes in consumer behavior, intense competition, and technological innovation also are major contributing factors. Efforts to retard any one of these elements, if successful, will make the U.S. economy less vibrant and less competitive in world markets and the American population as a whole will be poorer. 

3. China is not abiding by its WTO commitments, thereby hampering U.S. exports?


a. The critic's view.


The claim that China is not abiding by its WTO commitments has two major elements. The first is that China is restricting access to its domestic market in violation of its WTO obligations. The second is that China is still not providing effective protection for intellectual property rights as required by the TRIPs agreement. In large part because China's accession to the WTO has attracted so much attention,
 the criticisms of China's compliance efforts are well supported by the available evidence. 

China restricts imports and inbound investment in violation of its WTO obligations.  Many official and quasi-official organizations are monitoring China's compliance with its WTO obligations.  At the center of American monitoring efforts is the U.S. Trade Representative ("USTR"). Under section 421 of the U.S.–China Relations Act of 2000,
 the USTR is required to report annually to Congress on China's compliance with commitments it made on accession to the WTO, including both multilateral commitments and any bilateral commitments made to the U.S. In preparing these annual reports, the USTR has drawn on its experience as the chair of the U.S. Government's Trade Policy Staff Committee ("TPSC") Subcommittee on China WTO Compliance, which is an inter-agency body whose responsibilities are centered on China and the extent to which it is complying with its WTO commitments.
 The USTR also invites and receives comments from U.S. industries affected by China's WTO commitments. The USTR, in sum, is very well positioned to observe and comment on China's WTO compliance efforts.

In its first report in 2002, the USTR said that:


Overall, during the first year of its WTO membership, China made 



significant progress in implementing its WTO commitments, although 


much is left to do. Progress was made both in making many of the 



required systemic changes and in implementing specific commitments. At 


the same time, serious concerns arose in some areas, where 




implementation had not yet occurred or was inadequate.

In the area of systemic reforms, the USTR said that by mid-2002 China had reviewed more than 2,500 trade related laws and regulations for WTO consistency, repealed 830 of them, amended 325 others, and drafted and adopted 118 new laws and regulations.


In USTR's second report in 2003, the assessment of China's WTO compliance efforts was more critical. The report said that although China had continued to make improvements in its WTO compliance,



2003 also proved to be a year in which China's WTO implementation 


efforts lost a significant amount of momentum. In a number of different 


sectors, including some key sectors of economic importance to the United 


States, China fell far short of implementing its WTO commitments, 


offsetting many of the gains made in other areas. Indeed, 




institutionalization of market mechanisms still remains incomplete, and 


intervention by Chinese government officials in the market is common. In 


many instances, China has sought to deflect attention away from its 


inadequate implementation of required systemic changes by managing 


trade in such a way as to temporarily increase affected imports from vocal 


trading partners, such as the United States.

The USTR tempered its criticism of China by noting that in 2003 China had a major change in leadership, went though an unsettling SARS epidemic, undertook a major restructuring of the government's economic and trade functions, and faced a number of economic dislocations in its transition from a planned economy to a more market oriented one.


The USTR's 2004 report is much more positive than the two previous reports:



China deserves due recognition for the tremendous efforts made to reform 


its economy to comply with the requirements of the WTO. It is beyond the 

scope of this Report, however, to detail all the ways in which China is in 


compliance with its commitments. This Report sets out to reflect the 


significant concerns raised by U.S. stakeholders regarding China's efforts 


to implement its WTO commitments and China's adherence to WTO rules. 

As the Report shows, while China's efforts to fulfill its WTO 



commitments are impressive, they are far from complete and have not 


always been satisfactory, and China at times has demonstrated difficulty in 

adhering to WTO rules.

The USTR's report also said that:



U.S. stakeholders were significantly more satisfied with China's WTO 


performance in 2004 than in the previous two years. For example, in 


September 2004, two U.S. trade associations representing many U.S. 


businesses doing business in China explained in a written submission:




It has been a good year for American companies in China…. We 



believe China is now substantially in compliance with its [WTO] 



obligations – a marked improvement over last year.


The USTR noted that U.S. exports to China are increasing at a rate 10 times faster than U.S. exports to the rest of the world. In the last five years, China has moved from being the 11th largest market for U.S. exports to the fifth largest.
 The USTR's report did note areas of continuing concern, most notably:

· On trading rights and distribution services, China has implemented its major commitments six months ahead of schedule, but there are some questions about how foreign enterprises will apply for licenses to take advantage of these liberalizations. China also has not fulfilled its commitment to allow foreign enterprises to participate in direct selling.

· Although the U.S. enjoys a substantial surplus in trade in services with China, through opaque regulatory processes, U.S. insurance, express delivery, telecommunications and other service enterprises have been frustrated in their efforts to fully penetrate the Chinese markets.

· The U.S. has enjoyed great success with its agricultural exports to China and China has become one of the fastest growing markets for U.S. farmers. In spite of the successes, however, agricultural trade with China remains one of the least transparent and least predictable in the world.

· Some of China's industrial policies are focused on supporting the development of higher value Chinese industries and involve limits on market access for non-Chinese origin goods. These policies are close to being in conflict with China's WTO commitments in the areas of market access, national treatment and technology transfer.

· The cornerstone of China's WTO commitments is transparency. Although China has taken important steps to improve transparency in a wide range of national and provincial authorities, many other ministries and agencies have been less successful in improving transparency. 


The conclusion of the USTR is that China's efforts at complying with its WTO obligations are very impressive and have resulted in major regulatory transformations. There still are many areas in which more work needs to be done, but, on balance, in just a short time China has come a long way toward opening up its markets and making its economic regulations WTO consistent. Other reviews of China's efforts generally reach the same conclusions: although China has made remarkable changes to introduce market disciplines and open its economy to imports and foreign investors, there still are instances in which China protects its domestic producers in violation of its WTO undertakings.

China has failed to provide adequate protections for intellectual property rights.  Piracy of intellectual property is rampant in China. Anyone who has visited one of China’s well known night markets knows that counterfeit watches, purses, clothing, computers, cameras, software, and just about anything else are widely available. The USTR has said that counterfeiting and piracy rates in China exceed 90 percent for essentially every form of intellectual property.
 Current estimates of U.S. losses due just to piracy of copyrighted materials range from $2.5 billion to $3.8 billion per year.

And yet, in spite of its reputation for widespread piracy, China’s intellectual property laws are relatively modern and largely conform with the WTO’s Agreement on Trade Related Aspects of Intellectual Property (“TRIPS Agreement”). The problem is in enforcement, which the USTR said was “ineffective”, with some U.S. businesses reporting that enforcement had worsened in 2004.

While there are serious debates about the appropriateness of holding China to the high standards of the TRIPS Agreement, two things are very clear: China agreed to accept the high standards of the TRIPS Agreement as a condition for entry into the WTO and China is not in compliance with that agreement. The USTR is devoting considerable energy to improving China’s protection of intellectual property rights,
 but China continues to stand out as an intellectual property pirate. 

Other studies of China’s record on IPR protections have similar criticisms. Without question, the view is that while China’s legal regime affecting IPRs is consistent with international standards, for a variety of reasons there is wholesale breakdown in the actual implementation of the legal regime.
 Still, even while being sharply critical of China, the USTR is optimistic that new initiatives will yield positive results in the form of more effective enforcement of intellectual property rights.

b. The context of China's WTO compliance.

The evidence demonstrates that China is not in full compliance with its WTO obligations. But China's non-compliance should be viewed in context, which requires an understanding of what China has accomplished and perhaps most importantly what other countries are doing about their WTO obligations. In this context, it is apparent that while China has introduced sweeping and often painful market reforms, other major trading countries, including most notably the United States, seem to have lost their enthusiasm for trade liberalization. If, for example, one were to contrast the openness of the Chinese and American economies four years ago with their status at February 14, 2005, the Chinese economy would be much more open than it was four years ago, while, in the view of many, the American economy would be somewhat the same as it was before, or possibly even more protected than four years earlier. In absolute terms, it is true that the American economy is immeasurably more open than the Chinese economy, but the trend in the U.S. is stagnation on trade measures, while in China it is toward increasing economic openness.

What China has accomplished. Even China’s critics acknowledge the remarkable transformation that has occurred in China. In 25 years, China has made the most remarkable economic transformation in world history from a low income, command economy to a more market oriented economy with improved living standards for hundreds of millions of its people. In addition, in the past three year since its accession to the WTO, China has introduced far reaching economic reforms aimed at moving the economy toward a much higher dependence on markets and international trade. In just a few years, China has moved from an obscure part of the international economy to one of its principal actors. China’s economic transformation is far from complete, but already the Chinese economy is more like the U.S. or other open, capitalist economies than Japan or Korea, which continue to maintain undervalued currencies and significant restraints on inbound trade and investment in spite of decades of pressure from the U.S. for market opening measures. Unless something derails the Chinese reforms, China’s markets will become more open to U.S. exports of goods and services and more attractive to U.S. investors.

The WTO and China's loudest critic, the U.S. China’s transformation stands in stark contrast to the recent history of its most vociferous critic, the U.S. While China has been aggressively retooling its economy along market principles, the U.S. as the putative supporter of trade liberalization and open markets often has moved in the opposite direction. Since China’s accession to the WTO, the most notable international trade actions of the U.S. have been:

· On March 5, 2002, the Bush Administration announced the imposition of tariffs ranging from 8 to 30 percent on steel imports in order to provide temporary relief for the U.S. steel industry.
 Several countries challenged the legality of the tariffs under the WTO and a WTO dispute settlement panel did find that they were not legal under the WTO. This ruling was affirmed by the WTO's Appellate Board on November 10, 2003.
 Shortly thereafter, the U.S. allowed the tariffs to lapse, apparently not because of the WTO rulings, but because of domestic pressure from U.S. steel consumers that made it clear the steel tariffs were costing the U.S. economy far more than the benefits to the U.S. steel industry.

· For more than 30 years, the U.S. income tax subsidies for exports have been ruled impermissible subsidies under the GATT and WTO countervailing duties laws. In late 2004, the U.S. finally enacted the American Jobs Creation Act, which effectively repealed the tax subsidies.
 The motives for repealing the tax subsidies had less to do with their three times being declared illegal under GATT and the WTO and more to do with the EU's imposition of multimillion dollar sanctions beginning in March, 2004. In addition, because the 2004 tax law does not immediately repeal the export subsidies, but provides for a phase-in of the repeal, the EU still is not convinced the new law is fully consistent with the WTO.

· The Continuing Dumping and Subsidy Offset Act of 2000, commonly known as the Byrd Amendment after its principal sponsor Robert Byrd, directs the U.S. Government to distribute duties collected in antidumping and anti-subsidy cases to the U.S. companies that brought the complaints. When it was passed in 2000, the Byrd Amendment immediately raised widespread concerns among U.S. trading partners and it resulted in the largest number of countries ever requesting the creation of a WTO Dispute Settlement Panel. On September 16, 2002, the WTO Dispute Settlement Panel ruled against the U.S. and on January 16, 2003, the WTO's Appellate Board affirmed the decision.
  As of early 2005, the Byrd Amendment has not been repealed in spite of its illegality under the WTO.

So, even as the leader of most trade liberalization measures over the last 6 decades, the U.S. is not in full compliance with its WTO obligations. In fact, in some high profile cases involving billions of dollars in export subsidies or hundreds of millions of dollars in antidumping and countervailing duties, the U.S. has been in violation of the GATT and the WTO – sometimes for as long as 30 years. Under these circumstances, it seems clear that U.S. criticisms of China should be much less shrill and more cognizant of the glass house that holds U.S. international trade policies.

Japan and the EU inhabit glass houses of their own. They are a bit behind the U.S., in part because the existing levels of protection in Japan and the EU are greater than in the U.S. Agriculture is a heavily protected industry in the U.S., for example, but the level of U.S. subsidization of agricultural is quite small relative to the EU's agricultural subsidies, and both the U.S. and the EU agricultural subsidies are dwarfed by the Japanese support for agriculture. Since public opinion generally has lower expectations concerning the Japanese and the Europeans, their efforts to protect domestic industries elicit less criticism. Such efforts certainly do exist, however, and they also should temper any criticisms from EU and Japanese sources of China's record under the WTO.

III. Calming the Atmosphere of Sino-American Relations.

It is clear from the preceding sections of this essay that China's record on international trade is far from perfect and that China is not one hundred percent the aggrieved party on international trade matters. It does appear, however, that China's critics are exaggerating China’s economic failings and not giving it sufficient credit for the reforms it has undertaken. Whether intentionally or unintentionally, the effects of the criticisms are to deflect attention from the real problems facing the U.S. economy. With China as the villain, Americans have the comfortable feeling that their economic troubles are not of their own making. If only the Chinese would play fair, many Americans think, the U.S. trade deficit would go away and American jobs would magically reappear. If the real effects of China's economic successes are taken into account, however, America's economic problems become much more intractable and turn more on U.S. domestic policies than China's international trade policies. Some of the issues that need addressing are:

· Americans consume way too much and have a dismal savings rate. The U.S. Government needs to stimulate savings and dampen consumption, perhaps through a major overhaul of the national tax system and the introduction of a national value added tax. 

· The excessive consumption certainly is fueled by the overvalued dollar relative to the Asian currencies. The dollar needs to decline, and it will eventually. The longer the U.S. and Asian governments accept an overvalued dollar, however, the greater the likelihood that the dollar's decline will severely disrupt the global economy.

· Post 9/11 immigration restrictions for "national security" purposes.  If the U.S. continues to impose cumbersome restrictions on entry of foreign business people while Japan, France, the U.K., Australia, Canada and Germany maintain relatively open doors, the U.S. is going to lose business to them. It's that simple. The U.S. has to develop a policy for non-immigrant visas in which the interests of national security are more skillfully balanced against the need to maintain an open economy in a liberal society. Current practices are putting a heavy burden on U.S. commerce, while too often doing little to enhance security within the U.S. Fear is costing the U.S. too much.

· American environmental and labor standards have costs. One of the most heated debates over globalization has been how to compensate for differing environmental and labor regulations.  The tension between the developed world and the less developed world and those that support freer trade versus those that oppose trade liberalization as embodied by the WTO over these issues is serious.  Ironically, both the anti-globalization set and corporate America seem to agree that the current international trade regime fails to recognize the differences in environmental and labor regulations throughout the world. There is a connection between job losses in the U.S. and enforcement of domestic environmental and labor regulations.  While the U.S. and the rest of the developed world cannot be expected to relax their environmental and labor laws, it must be recognized that not all countries have the same priorities on environmental or labor issues and that profit seeking enterprises may properly make use of differing attitudes in structuring their global operations.  These issues and solutions to these problems should be the subject of future rounds of trade negotiations, particularly in light of increasing evidence that environmental issues are becoming global issues that ignore international borders and require international solutions.

The number and shrillness of the attacks on China also are making it much more difficult for the Chinese to cooperate with the U.S. in areas of great interest to the U.S. and the rest of the world. Quieter and calmer Sino-American economic relations could quickly lead to more active cooperation in many areas, most notably:

· Stabilizing the Korean Peninsula. China probably is the only country with some capacity to influence North Korea's Kim Jung Il.

· Limiting the proliferation of weapons of mass destruction. Although the U.S. is the largest exporter of weaponry in the world, with a quieter economic relationship, the Chinese may pay more heed to American concerns about Chinese military hardware and software falling into the hands of groups or governments hostile to the U.S.

· China and the U.S. have very different perspectives on the WTO, but with a good cooperative base, they may be able to accelerate the Doha Round of Multilateral Trade Negotiations, which could achieve real benefits for many parts of the world, including some of the world's poorest countries.

· One world view of the U.S. is that of a swaggering cowboy with a penchant for hypocrisy. The strident U.S. criticisms of China are widely viewed as especially hypocritical because they are used to mask America's own failings. A more cooperative relationship with China could begin to reshape the American image in a more positive way.

· Finally, Sino-American cooperation will enable the liberalizing forces within China to deal more effectively with the daunting challenges of continuing China's economic miracle. It will help stabilize China and diminish the influence of the conservative forces who are trying to retard China's move toward a more market oriented economy. 

It is proper to continue to push China to abide by its commitments, but we should not do so in a fashion that suggests China is the only renegade among the 146 members of the WTO. The pressures on China should be quiet, responsible and patient. There is much to gain if the U.S. and China work together as partners; there is much to lose if they view each other at arm's length with distrust.

� Charles R. Irish is the Director of the East Asian Legal Studies Center and Volkman-Bascom Professor of Law at the University of Wisconsin – Madison. His son Robert W. Irish is an associate with the law firm of Alston and Bird in Washington, D.C. We both give special thanks for thoughtful and sometimes quite critical comments from Larry Church, Susan Katcher,, Nan Kaufman and Fredericka Paff. 
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