1.
Summary of “Race and Sentencing in Wisconsin” 
· The Wisconsin Sentencing Commission collected data, by race, for five specific felony offenses in Wisconsin:
· Sexual Assault of a Child
· Sexual Assault
· Robbery
· Burglary and 
· Drug Trafficking.  
· These offenses covered a broad range of criminal activity (violent, nonviolent, property and drug trafficking) and because their frequency in the courts offer a meaningful sample size. 
· Samples were for crimes committed after 1-31-03 that led to sentencing prior to10-1-06.

· Racial disparities, when present, were typically found in the judge’s choice of prison versus probation.  For the prison sentences, there were not significant differences in length of confinement under TIS.

· The most serious types of crimes had less disparity in the prison versus probation decision.  Disparities tended to increase for the less severe levels of each crime.

· The following table provides the sample sizes by offense and race.  
· The first four would typically have a victim reporting a crime and law enforcement having little, if any discretion in how to respond.  
· Drug trafficking differs in that law enforcement tends to be the primary agent in detecting the offense.
Table 1:   Sample Sizes by Offense and Race
Offense

White
Black
Hispanic
Other
Total

SA – Child
708

226

103

33

1,070

SA


283
 
112

64

21

480

Rob/AR

432

905

123

44

1,504

Burglary

2213

676

167

154

3,210

   Subtotal

3636

1919

457

252

6,264

Drug Traffic
2742

4653

719

172

8,286

Total


6,378
6,572
1,176
424
       14,550

Data Source:  Wisconsin Sentencing Commission “Race and Sentencing in Wisconsin”

· A common pattern was that Blacks were sentenced to prison more frequently than White, but that, for nearly all offense types, Blacks in the sample had significantly higher percentages with prior prison placements.

· The following table lists the percent with prior prison and then the percent who were sentenced to prison for the current offense:

Table 2:  Percent with Prior Prison, Percent to Prison by Offense





% with Prior Prison
% to Prison

Offense


White
Black
White
Black

SA-Child (B felony)
11%

23%

71%

73%

SA-Child (C felony)
12%

17%

49%

56%

SA (C felony)

23%

48%

69%

81%

SA (G felony)

9%

28%

32%

49%

Armed Robbery (C) 
26%

30%

79%

85%

Robbery (E)

14%

30%

49%

58%

Burglary (E)

26%

26%

58%

65%

Burglary (F)

24%

41%

37%

52%

Drug (C)


20%

41%

62%

79%

Drugs (D)


14%

38%

37%

75%

Drugs (E)


17%

35%

30%

60%

Drugs (F)


13%

32%

30%

59%

Drugs (G)


12%

32%

23%

51%

Drugs (H)


9%

26%

12%

44%

Drugs (I)


8%

21%

13%

22%

Data Source:  Wisconsin Sentencing Commission “Race and Sentencing in Wisconsin”

· Some offenses occur at a much higher per capita rate in Milwaukee County (City) than elsewhere in the state.  Milwaukee County has 16.5 percent of Wisconsin’s population.  But, for the combined years of 2005 and 2006, Milwaukee had 63% of the reported murders, 71% of the reported robberies and 45% of the reported aggravated assaults.  
· As of 2006, 73% of Wisconsin’s Black population lives in Milwaukee County.  About 8.2% of the State’s Black population lives in the Counties of Dane and Rock and those two counties account for about 11% of the State’s population.
· The Sentencing Commission looked at sentencing practices by county.  The following table shows the prison vs. probation decisions for the offenses listed earlier:
Table 3:     Milwaukee County and Dane/Rock County: In/Out Sentencing Decisions Regarding Prison or Probation



Milwaukee



Dane/Rock

Offense

White

Black


White

Black

SA-Child (B)
81%

67%


54%

InsData

SA-Child (C)
55%

37%


42%

82%

SA (C)

100%

71%


I/D

I/D

SA (G)

I/D

28%


I/D

I/D

Robbery (C)

80%

88%


54%

70%

Robbery (E)

56%

58%


41%

47%

Burglary (E)

80%

64%


62%

I/D

Burglary (F)

43%

54%


32%

50%

Drugs (C)

74%

83%


I/D

I/D

Drugs (D)

43%

82%


I/D

62%

Drugs (E)

36%

66%


37%

50%

Drugs (F)

42%

64%


16%

42%

Drugs (G)

33%

53%


10%

43%

Drugs (H)

23%

48%


15%

I/D

Drugs (I)

8%

20%


7%

25%

Data Source:  Wisconsin Sentencing Commission “Race and Sentencing in Wisconsin”

· The Sentencing Commission Report reveals that, for some offenses, prior incarceration is probably more of a predictor for the In/Out decision than other factors.  From a “common sense” perspective, an offender who has already been in prison and committed the current offense after experiencing prison has a much more difficult time arguing that a proper response to a serious or moderate crime is probation.
· For offenses such as sexual assault of a child, it is often the case that the offender is a relative or trusted friend who does not have a significant prior criminal history.  However, the betrayal of trust and the severity of harm to a young victim often lead to incarceration because of the pressure on courts to send strong messages of general deterrence.
· Assume, solely for discussion, that 100% of offenders with prior prison sentences will receive a prison sentence for the current offense.  For purposes of discussion, the following table subtracts the percentage of those with prior prison from those who currently receive prison sentences. It is Table 2 with an additional two columns.
Table 4:  Effect of Prior Prison on Sentencing for Current Offense



Current

Current

% for Whom it

% to Prison

% with Prior Prison
Is First Prison

Offense


White
Black

White
Black

White
Black 
B-W

SA-Child (B)

71%
73%

11%
23%

60%
50%
-10%

SA-Child (C)

49%
56%

12%
17%

37%
39%
+2%

SA (C)


69%
81%

23%
48%

46%
33%
-13%

SA (G)


32%
49%

9%
28%

23%
21%
-2%

Robbery (C)

79%
85%

26%
30%

53%
55%
+2%

Burglary (E)

58%
65%

26%
26%

32%
39%
+7%

Burglary (F)

37%
52%

24%
41%

13%
11%
-2%

Drugs (C)

62%
79%

20%
41%

42%
37%
-5%

Drugs (D)

37%
75%

14%
38%

23%
37%
+14%

Drugs (E)

30%
60%

17%
35%

13%
25%
+12%

Drugs (F)

30%
59%

13%
32%

17%
27%
+10%

Drugs (G)

23%
51%

12%
32%

11%
19%
+8%

Drugs (H)

12%
44%

9%
26%

3%
18%
+15%

Drugs (I)

13%
22%

8%
21%

5%
1%
-4%

Data Source:  Wisconsin Sentencing Commission “Race and Sentencing in Wisconsin”

· One of the possible conclusions would be that, when prior prison status is taken into account, there is relatively low difference in rates of sentencing to prison for non-drug offenses and somewhat an explanation for drug offenses.  However, this relatively static and “neutral” factor does not look to how the system got to the point of having such a high difference in the percentage of Blacks who face sentencing having already been in prison before.  
· A similarly “neutral” factor would be to give weight to whether the offender completed 10th grade or has been employed at least an average of 30 hours per week over the past 12 months or has stable housing without looking at the general situation of schools, employment or housing in the community.

· Holding the offender accountable for having already spent time in prison and committing another crime would be an accurate but simplistic response.  
· A tougher response would be to better evaluate whether the considerable prior expenditure on that offender while in prison (and probation, most likely before that as well as parole or extended supervision) delivered any evidence based correctional response other than temporary incapacitation.

· “Targeting” is always a very difficult aspect for delivering social services.  The earlier programs (true prevention, then diversion, “alternatives,” high-intensity probation, etc.) always have difficulties figuring out who to include and how much to spend and whether there are actually any cost savings.  
· But targeting is not especially difficult when doing follow-up for people who have already been housed (whether for health, mental health, AODA, crime) at considerable expense for lengthy periods.

· In every other publicly financed system where services are delivered to persons in a residential setting, the overall system is currently practicing evidence-based delivery of services while the person is in the residential setting and also practicing evidence-based “aftercare” delivery of services which begins planning relatively soon after the person arrives in the residential program.  In those programs, there is clear recognition that the post-residential services will cost money and that trying to cut costs on the post-residential delivery system will lead to unnecessary and unacceptable “recidivism.”
· Regardless of what judges may assume at the time of sentencing an offender, from a State Biennial Budget perspective, the dominant if not singular focus of the State of Wisconsin’s correctional system is punishment and incapacitation.  
· The state funds 100% of prison costs if the county-elected judge orders the offender to prison, but the State provides negligible funding to counties to assist each county in partnering with DOC probation/parole/extended supervision to improve outcomes for local offenders.   
· Within the budgets of the adult institutions, the overwhelming portion of the budget is for housing, security, medical care, food, etc. and comparatively little for specific, evidence-based treatment, education or employment training that would reduce the risk to the community upon the offender’s return.
· Pre-Sentence Investigations, sentencing commissions and researchers tend to collect and report data as if the offender were living isolated in a two-dimensional world.  Most typically, information is collected about the severity of the present offense and about the offender’s criminal and non-criminal background.  

· A judge sentences in a three dimensional world when making the decision of whether the sentence should be to prison or probation.  Without saying so on the record (it would probably be ruled illegal/unconstitutional if overtly considered), the judge is fully aware of the rate of violent crime in that offender’s census tract.  The judge is fully aware of how long the waiting line is for people (non-offenders and offenders) in that census tract for employment, mental health, AODA, safe housing, etc. and what the likelihood will be that the offender – assuming reasonable good faith efforts – will be able to get services before there is a reasonably attractive seduction for him/her to get involved in another criminal activity.  

· The judge knows that, in this three-dimensional world, the probation agent has other seriously demanding offenders to watch and that this offender may not get the immediate attention the judge knows is critical for the probation to succeed. 
· Because of a perceived need to blame and punish, society’s moves over the past two decades regarding offenders is to add additional assignments to the offender and reduce or eliminate accountability on the part of the correctional system (other than a bare minimum of not allowing escapes and zero tolerance for any probation agent who fails to revoke an offender who, in retrospect, “should” have been revoked.  While the court can order secure custody (at about $30,000 per year), the court has remarkably little if any authority to order the delivery of any non-custodial correctional program and unable to order the delivery in a prompt and sufficient manner.  Compare: 
·  1)  “Sheriff take custody of this offender and deliver him to Dodge Correctional” with 
· 2)  “Agent, accompany this offender to a non-secure residential treatment program lasting at least three months and do not leave him out of your sight until the program accepts him and he enters the facility.”
· In the non-prison institution based programs (hospitals, mental health, juvenile corrections, etc.), our systems may recognize that it is important for the subject to participate in the planning and implementation of aftercare.  But the system primarily holds the staff responsible for developing and implementing the plans.  
· If the subject, for some reason, “recidivates”  (needs to re-enter the facility), there is generally a review by the staff and perhaps an outsider to determine what, if anything, could have been done better in planning the first reentry and whether there had been problems accessing critical services when the subject had reentered the first time.  
· This “evidence-based” system recognizes that, while there are sometimes events that are totally unexpected, in many cases the system could have worked better in the first instance and probably needs adjustment for the second try.

· Revoking probation or parole supervision presents difficult public policy issues at the same time as having substantial effects on the individual offender.  
· Once an offender has been in prison, as seen above, this has a tremendous impact on probability for going to prison at any subsequent offense and sentencing.
· Thirty years ago, probation agents may still have seen the need to revoke as a sign of professional failure and tried (too many times) alternatives to revocation which undermined both individual and system credibility.
· Over the past 30 years, Wisconsin has come full circle and places all of the blame on the offender for any return to prison.  
· It denies the reality that, in order to produce “average” rates of successful community supervision (completing the term without significant law or rules infractions and having attended programs and demonstrated proficiency upon completion of the program), there absolutely critical resources and attachments that must be made in a timely manner.

· It further denies the reality that there are tremendous differences from Zip Code to Zip Code and from County to County as far as the availability of these resources and that coordination issues grow exponentially with the growth of the number of offenders in the community.
2. Number of Sentences by Type and Race for Current DOC Prisoners
Wisconsin DOC responded to a special request for data regarding race and convictions for current inmates of Wisconsin prisons.  For the 22,000+ current inmates, it provided a snapshot of all of the offenses these inmates had ever served time in Wisconsin prisons.  This includes not only the convictions for the current period of incarceration, but also the offenses for any prior prison term.  As a result, the total number of offenses listed exceeded the total number of current inmates.  In some cases, there could be multiple convictions but concurrent sentences.
· DOC’s initial printout had 732 listings.  In some cases, these were different arrangements of words that all referred to the same crime.  In other cases, these were statutory definitions of crimes or statutory references such as Party to a Crime or Habitual.
· I selected seven general groupings which I developed for my own purpose.  This did not come from DOC and is not necessarily the way other researchers would do this, but is an intuitive way that the general public may see things.
· Homicide and other offenses involving death. 

· Robbery including drive-by shootings, carjacking and firearms in school zones.
· Assaults (other than sexual offenses) ranging from Battery, Reckless Endangerment, False Imprisonment, Reckless Injury, Taking Hostages and Kidnapping as well as some marginally related such as Fleeing/Eluding and Resisting/Obstructing.
· Sexual Offenses involving a child victim including assault, enticement, exploitation, exposure to harmful material, etc.
· All other Sexual Offenses.
· Property crimes such as Burglary, Criminal Damage to Property, Operating a Vehicle without Owner’s Consent (Car Theft), Retail Theft, Theft, Forgery/Uttering.  Even though some of these crimes have extensive subcategories based on the amount stolen, the grouping does not differentiate.
· Operating a Vehicle while Intoxicated (excluding such offenses where a death occurred and those are included in the first category.

· The preliminary numbers are as follows:

Table 5:  Total Prison Sentences (Past, Current and Consecutive) of Wisconsin Current Inmates – Selected Offenses

Offense

White

Black

Other

Total

Homicide

  1,872

  2,193

   236

  4,301

Robbery

  4,700

  8,626

   530

13,856

Assault

14,978

15,791

1,825

32,866

SO-Child

  6,741

  1,990

   449

  9,180

SO-Other

  4,622

  2,368

   413

  7,403

Property

30,689

17,296

2,774

50,759

OWI- No Death
  4,777

     299

   420

  5,496

Data Source:  Wisconsin Department of Corrections - 2008

· Of these seven informal groupings there are three where the total for Black inmates exceeds the totals for White inmates.  These observations are consistent with Wisconsin’s reported crimes and arrests which show great disparity in rates for Milwaukee versus the rest of the State and which also shows that a large majority of these crimes are intra-racial regarding victim and offender.

· Nationally and within Wisconsin, the three informal groupings where Black totals are higher than White totals are essentially crimes where the peak rate of offending is in the late teens and early 20’s.  
· If this is seen as a purely environmentally induced situation (high unemployment, high drop-out and many other non-criminal social function/dysfunction indicators), then the primary strategies would be to either address the issues globally (job creation, drop-out prevention, etc for all residents in this age group) or specifically (address these issues for the offender under supervision and/or while in prison).
3.
A New Sentencing Option for Milwaukee (and 71 Other Counties)
· While there is a large disparity in drug prison admission rates, the more dramatic and problematic disparities are for seriously assaultive crimes which often victimize other Blacks in the same neighborhoods.

· The peak offending ages for these offenses tend to be in the years immediately after juvenile court jurisdiction.  
· The response from the 1990’s was to lower the age of adult court jurisdiction and/or make it easier to waive minors to criminal court. 

· However, young men of this age are notoriously of the belief that they will not get caught, nobody will get hurt, nobody will testify, etc. and therefore general deterrence has relatively little, if any effect in improving the community’s safety.

· At exactly the peak years of risk, Wisconsin’s current juvenile and criminal systems have the greatest disconnect. 
· For the most part, DOC “adult” probation is designed to be successful for “grown-ups” and is not that tolerant for the radically impulsive and immature.
· While the motives for Truth in Sentencing are understandable, TIS took away a “parolable” system which could build on the strengths of the juvenile, rehabilitation and intensive reintegration/aftercare models.  
· There are strengths of the juvenile system. Most county judges have considerable respect for the ability of the juvenile system to deliver the dispositions ordered.

· But this is offset by the fact that, except for a few juveniles, the authority to supervise the offender ends around the 17th or 18th birthday at almost the peak time of offending rates.

· It is proposed that, for persons who are “adults” but commit their offense before a designated age (most likely around 22 or 23 years old), the judge could sentence under the pre-TIS parolable sentence system.  
· Sentencing under this system assumes that the punishment/deterrence element of the sentence would be served within the first 25% of the sentence assuming good behavior.  
· If an offender was sentenced under this system, DOC would be obliged to place the young adult inmate into designated adult institutions where the program enhanced services would average approximately $50,000 per year per inmate.  
· A special parole system would provide the sentencing courts with reports after the first six months (Assessment and Evaluation) and annually thereafter. 
· The special parole system would notify the court of any intent to actually provide a grant and this notice would include the parole plan and the resources that would be specifically available to the offender.  
· The court would have the authority to conduct a review hearing and/or veto the grant.

· Presumably no judge would use this system if absolutely opposed to the concept of parole.  Nor would a judge use this system if s/he believed that punishment or incapacitation is the dominant purpose of the sentence and would be more transparently served by a determinate period of confinement under Truth in Sentencing. 

· Prior to passage of Truth In Sentencing in the late 1990.s both sentencing courts and DOC got tied in Gordian knots by trying to guess what the other would (not) do and set or delay programs accordingly.
· Communication was in “codes” rather than direct and clear.  For example, for certain types of offenses (sex offenders with child victims), it was generally understood that courts would object if the offender was released before the absolute last possible moment.  Prison programs were scheduled accordingly for 100% of such offenders and this would make it difficult for the occasional offender who the court overtly said would be okay to release (after treatment) on parole.

· Similarly, some courts believed that parole grants would be issued as soon as an offender reached his/her initial parole eligibility date regardless of the severity of the crime or attitude of the offender.  Judges would issue very long sentences assuming that the minimum (Initial PED) would also be the maximum.  This led to considerable confusion within DOC and, as parole commissioners changed, these offenders were often held until serving nearly the entire sentence.

· If there are no overt signals from a court that the offender could compete for release via completion of programs and parole, it evolved that the default mode of DOC was to assume that all offenders would serve until MR.  Therefore, many prisoners were not scheduled to begin their necessary programs until shortly before their MR date.

· The above proposal would be a straightforward system where it would be expected that relatively few offenders would remain in prison until or beyond mandatory release if, as part of the sentencing, the judge had place the offender in a parole track.
· It is likely that this sentencing option could become an element in plea bargains prior to plea hearings where the District Attorney would (not) agree to either support or at least not oppose sentencing under this system.

· These sentences could be imposed and stayed with the offender being ordered to probation.  

· In Milwaukee and other locations with high utilization of this sentencing option, there would need to be graduated sanctions and support that are reliably imposed and required for offenders while on probation or parole.  

· Although it is likely that courts would have their own comfort zones regarding what types of crimes/offenses would be appropriate, there would be no statutory or DOC prohibition or restriction on eligibility.  Unlike the current ERP or CIP, the court would not have to find any special needs and/or any special program that the offender would need to complete.  

· The current early release programs often require the offender to have an addiction in order to justify entry into a program which, if completed, justifies release.  

· An offender who does not sufficiently abuse alcohol or drugs and who only needs to aggressively complete education or other training is not eligible for early release.
· DOC would provide semi-annual reports to each county regarding the implementation of the system for the county (including racial data) for both prison and community based service delivery, participation and achievement.
4. Wisconsin’s General Addiction to Jails and Prison.

The United States Bureau of Justice Statistics provides annual reports regarding crime, arrests and corrections.  Wisconsin has a very high combined (jail plus prison) of incarceration.  Reduction of racial disparity without overall reduction in reliance on secure custody will only partially move toward a more balanced use of community public safety and prison expenditures.

· Wisconsin is often compared to Minnesota because it has about the same number of people and there are similarities in the demographics regarding “Central City” issues.

· Wisconsin’s elected officials and DOC often deny that there is any reason to compare Minnesota-Twin Cities with Wisconsin-Milwaukee.   Therefore Minnesota is rejected as a model worth examining.

· According to the United States Bureau of Justice Statistics, in midyear 2005, Wisconsin had a prison incarceration rate of 395 while Minnesota’s prison rate was 163 per 100,000.

· The total incarceration rate adds prison and jails.  While one of the uses of jail is for holding defendants between arrest and disposition, another – often larger – use is post adjudication “condition of probation” or short term punishment and control.

· Comparing Wisconsin and Minnesota’s total incarceration rate, Wisconsin’s rate at midyear 2005 was 653 while Minnesota’s was 300.

· There are 21 states in the combined Northeast and Midwest regions that BJS uses to display correction information.  In nearly every way, it is much better to use these 21 states for comparison than to use the entire United States.  The inclusion of large Western (California) and Southern (Texas, Florida, Georgia) states dramatically changes the “average” for a variety of widely different sentencing and correctional practices.

· Of the 21 states, Wisconsin’s total incarceration rate of 653/100,000 was third to Missouri (715) and Michigan (663).  This is significant in that, while Wisconsin might assert that Minnesota simply does not have “real” crime, the following table includes states such as Illinois, Ohio, Pennsylvania, New York, etc. which have cities much larger than Milwaukee yet have overall rates that are significantly lower.
Table 6:
Prison + Jail Incarceration Rates for Midwest and Northeast States - 2005
	

	
	
	
	
	
	
	

	Region and jurisdiction             
	Total inmates in custody
	Local jail inmates
	Prison inmates/a
	Total Rate
	Jail Rate
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	Missouri
	41,461
	10,461
	31,000
	715
	180
	

	Michigan
	67,132
	18,118
	49,014
	663
	179
	

	Wisconsin
	36,154
	14,304
	21,850
	653
	258
	

	Indiana
	39,959
	17,567
	22,392
	637
	280
	

	South Dakota
	4,827
	1,432
	3,395
	622
	185
	

	Pennsylvania
	75,507
	34,455
	41,052
	607
	277
	

	Kansas
	15,972
	6,904
	9,068
	582
	252
	

	
	
	
	
	
	
	

	Ohio
	64,123
	19,853
	44,270
	559
	173
	

	Connecticut
	19,087
	~
	19,087
	544
	~
	

	New Jersey
	46,411
	17,621
	28,790
	532
	202
	

	Illinois
	64,735
	20,066
	44,669
	507
	157
	

	New York
	92,769
	29,535
	63,234
	482
	153
	

	Nebraska
	7,406
	3,098
	4,308
	421
	176
	

	Iowa
	12,215
	3,637
	8,578
	412
	123
	

	North Dakota
	2,288
	944
	1,344
	359
	148
	

	Massachusetts
	22,778
	12,619
	10,159
	356
	197
	

	New Hampshire
	4,184
	1,728
	2,456
	319
	132
	

	Vermont
	1,975
	~
	1,975
	317
	~
	

	Rhode Island
	3,364
	~
	3,364
	313
	~
	

	Minnesota
	15,422
	7,023
	8,399
	300
	137
	

	Maine
	3,608
	1,545
	2,063
	273
	117
	


Data Source:  Bureau of Justice Statistics “Prison and Jail Inmates at Midyear 2005”

PAGE  
1

