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Taping would help prevent wrongful convictions 

By KEITH FINDLEY

Following the wrongful conviction and exoneration of Steve Avery of Two Rivers, who spent 18 years in prison for a rape he did not commit, the state's Avery Task Force has nearly completed a year's work.

It has examined measures to strengthen the criminal justice system to help prevent wrongful convictions in the future and reached consensus on several important reforms. 

But one issue remains on the agenda - the electronic recording of the interrogations of suspects.

Electronic recording is a simple and common sense proposal to improve the reliability and persuasiveness of evidence developed during interrogations. This is not presently the norm in Wisconsin, and the task force has not agreed on what should be done about that. 

The idea of electronic recording emerged from the realization - counterintuitive and startling - that sometimes innocent people confess to crimes they did not commit. 

Indeed, it turns out that false confessions were a factor in approximately one-quarter of the 154 cases nationwide in which DNA has proved that an innocent person was wrongly convicted of a serious crime. 

Chris Ochoa's case is representative. Ochoa was coerced into confessing to a rape and murder in Austin, Texas. He spent almost 13 years in prison until DNA testing requested by the Wisconsin Innocence Project proved his innocence. 

If Ochoa's two-day interrogation had been videotaped in its entirety, police would have been deterred from coercing his confession. Or the misconduct would have been captured on tape so that judge and jury would have known the confession was meaningless.

But it turns out that, as important as electronic recording is to protecting the innocent, it has even greater value to law enforcement, prosecutors and judges. 

More than a decade ago, the Minnesota and Alaska supreme courts required that all custodial interrogations of suspects be recorded. Recently, legislatures in Illinois and Maine have required recording in homicide cases. 

Elsewhere, hundreds of police departments around the country have voluntarily begun recording interrogations as a good law enforcement practice.

These departments have come to appreciate the power of recording as a law enforcement tool. Thomas Sullivan, a former chief federal prosecutor in Chicago, recently surveyed police agencies around the country that record and found that almost without exception, they have become strong advocates.

It is not hard to see why. With electronic recording, suspects can no longer claim they were abused or coerced when they were not. Inconsistencies in a suspect's story are preserved for all to see. Incriminating body language, pauses and facial expressions can be observed.

According to prosecutors, the result is much more powerful evidence of guilt. That, in turn, leads to fewer motions to suppress evidence, more guilty pleas and fewer trials. 

Police no longer have to testify from memory about the details of interrogations conducted months or years earlier. Judges no longer have to sort out the truth in swearing matches between police and defendants. 

In short, the truth is more accessible. And that usually favors the police officer and the prosecution.

As Cmdr. Neil Nelson of the St. Paul Police Department told the task force, "It was the most powerful law enforcement tool ever forced down our throats."

In the process of considering electronic recording, the task force has also heard legitimate concerns about recording. Those concerns, however, have been resolved in jurisdictions that require recording.

Some argue against making recording mandatory because there may be circumstances when law enforcement cannot record, such as when equipment malfunctions. 

But mandatory recording does not mean without exception. In every jurisdiction where recording is "mandatory," the laws and courts make exceptions when recording is not feasible.

Some think that police should have discretion not to record because some officers do not come off well on tape, or sometimes need to resort to deceit or rough language during interrogations that might not play well with juries. 

But that objection amounts to little more than a suggestion that police should be entitled to hide the truth about the interrogation. Those officers, presumably, would not lie in court when questioned about how they conducted an interrogation. 

In our system of justice, it is juries, not police or prosecutors or defense attorneys, who decide the truth. 

In such a system, there can be no excuse for withholding recording evidence from juries under the fear that it might reveal too much about the truth.

Other jurisdictions, such as Outagamie County, simply choose not to tell the suspect that the interrogation is being recorded. 

Cost is another concern: equipment, tape storage and transcription. But jurisdictions that record do not find the costs overwhelming or think the costs outweigh the benefits. 

While digital video recording systems are best, many law enforcement agencies rely on inexpensive hand-held micro-cassette recorders. Recording also saves considerable money by reducing the number of suppression motions, hearings and trials. 

And in those rare cases where a suspect might otherwise be coerced to confess, recording saves on civil damage awards. Ochoa and his co-defendant settled civil suits for more than $14 million. Fourteen million dollars buys a lot of recording equipment.

Surely it makes sense to record one of the most critical moments in the life of a criminal case - the custodial interrogation of a suspect. 

This is not a question of distrusting the police. It is a matter of giving the criminal justice system the best possible evidence for determining the truth. 

We must find a way to make electronic recording of custodial interrogations of suspects a priority in Wisconsin.

Keith Findley is a member of the Avery Task Force and also co-director of the Wisconsin Innocence Project at the University of Wisconsin Law School. He has represented Steve Avery and Chris Ochoa through his work with the project.
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